OF 
BILLS of E XCHAN G E, 
PROMISSORY NOTES, 
BANK-NOTES, and INSURANCES: 


„ehen 


All the STATUTEs, Casts at large, Axcu- 
MENTS, RESOLUTIONs, JUDGMENTS, DE- 


Ft 


CREEsS, and CusToeMs of MERCHANTS con- 


cerning them, methodically digeſted. 
* Lt g 4 „ 5 
TOGETHER WITH 


* 


1 


25 Rules and Ex amples for computing the ExchAor 
Bet ch between ELAN and che —— Places of 
i foe Trade in Europe. 


8 ALSO | 
The ArzITRATIONS of EXCHANGE ſet in a clear and 
rational Light, and illuſtrated with Variety of Examples. 


2 u T. CUNNINGHAM, EM 
1 The THIRD EDITION corredted, 


With the Addition of ſeveral C Ass, determined by the 
| EARL of HARDWICKE and Lord MAnsFIELD. 


Miſera Pf Servitus, ubi Jus oft vagum aut incertum. 4 Inſt. 246. 
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f ” trove H we ke ſeveral Collections of 
# judicial Determinations on . particular 
Subjects, a8 the Law of Arreſts, Awards, Cor- © 
J porations, Covenants, Diſtreſſes, Sc. yet there 
is none concerning Bills of Exchange; which 
are undoubtedly, Objects of ſome. Attention, 
becher we conſider their great Utility, as the 
Fre Medium of foreign and inland Com- 
merce, or the very particular Nature of the 
"I Contract created between the Parties concerned 
in them. For * the Covenant which paſſes 
ee between the Perſon who gives the Money 
e and him who undertakes to remit it to ano- 
ec ther Place, hath in it ſome particular Charac- 
ters which diſtinguiſh it from other Kinds 
e of Covenants that ſeem to have ſome Re- 
« ſemblance with it. 
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To explain this Covenant, therefore, and 
render the Law concerning theſe Inſtruments 
of Trade better known and more univerſally 
. underſtood, is the Deſign of the- following 
Sheets; which contain not only all the Caſes in 
the Reporters, the Didi ona: 2 , Trade and Com- 
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merce, Le Mercatoria Rediviva, and other 
Books on this Subject, but alſo ſuch as concern 
Promiſſory Notes, B Bank Notes and Inſurances : : 


Dr 1. Tit. 16. 1 4. 
4 2 


is PREFACE. 


And this. the Editor has attempted; to'd 
by obtruding his own Thoughts i b the ly 5 der 
in relation to any Point of Law, 


necting . together the; Caſes. that have FU 
: termined, in their natural iche, 1 < ier 


Iii 


SJ A 


The Gita. except 1 28. \ 
from the Abridgments, ae ere inlet 
large: for though more than 2 Poin 
Law be ſometimes determined in, ps ; Repo 


of one Cale; yet. the Editor bah e ho en rather 


to inſert the — — Caſe under, t e princi 0 


Point, and afterwards refer to it, as. ccal ton 
requires, than to mangle it. by. taking 0 nl 
that Part, which more immediately relates to 
the Matter treated of, and by that Means ten- 
der it neceſſary for the Gentlemen of the Law 
and others to conſult the Original Reporters. 
But though moſt of the Caſes are inſerted at 
full Length, yet the Editor hath not ſcrüpled 
now and then to take ſome Propofitions from 
ſuch Cafes to throw greater Light upon what 
hath been ſaid by others; and therefore in the 
Table of the Names of the Caſes the Reader 
is referred to the ſeveral Pages where the ſame 
Caſe is cited. 

Beſides the Cafes taken from the Reporters 
and other Books, the Reader will here find 
three Caſes that were never before printed. 
Theſe are the Caſes of Heylins and Adamſon, 
and Goſs and Withers, in the King's Bench in 
Michgelmas Term 1758; and the Caſe of Sir 
Alexander Grant, Bart. and Mr. Innes at Guild- 
Ball, the 15th of May 1759. Three Points of 
great Importance to Trade are — 3 
thele 


but Wes 155 
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r pa ar 7 


'# Þ theſe Caſes. By the firſt, the Queſtion whe- 
*& her t t e Th Fe of an Inland Bill of Exchange, 
mut, in an Action ag ag the Indorſer, prove 
0 by Perm d of the Mone ey from the Drawer, is 
3 1 JS 11 the Negative, The ſecond aſcertains 
3 the Property of 4 Ship taken by the Ene- 
is diveſted out of the Owner: And the laſt 
Ys ws that, according to the Cuſtom of Lon- 
"MR _ may inſure the Body and Freight 
3 And r e Premiums paid for them re- 
1, 90 | pettivel, in this the Plaintiff's Charge and 
13 the ih. nt Odzections and Diſcharge are 
WW inferted at Length; fince, as there were two 
* Verdicts for the Plaintiff, one againſt Mr. Innes 
4 82 the other againſt Mr. Roebuck, another of 
1 be "Underwriters (who, as Mr. Tunes was not 
” fatisfied with the firſt Verdict, permitted the 
latter to make Uſe of his Name to try the Me- 
rits of the Caſe a ſecond Time) the Manner of 
making up this Charge eſtabliſhes a Precedent 
LI future Caſes of the like Nature. 
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In a handſome Folio Volume, on fine Paper, Price 1 . 118. 6 d. 
Bound, particularly uſeful ahdnecceſlary for all 8 way 


By the KING's Royal Liervez and PROTECTION, 


concerned in fitting out Ships. 


# 


A NEW EDITION, with large ADDITIONS, of. that well 


% 18 * 1 1 . n { 22.4 z 1 JE BED) + . 5 2 330 : 
LEX MERCATORIA, REDIVIVA: Or, The 
22 Mrncyanrt's Diktcrory, Being a complete Guide to all 1 


| Perſons in Buſineſs, whether as RAD ERS, 4. #7 þ 
"REMIT TERS, CAPTAINS, -FAEPOR 8. 1 

OWNERS, INSURERS, SUPERCARGOES, 

. FREIGHTERS, BROKERS, and AGENTS, 


Containing every Thins [that can occut in Trade, relating * = , 
Banks and Bankers, Bankrupts, Bills of Bxchanpe; Apbittatiops of | 


Exchange, Arbitratiqns in Diſputes, Bonds and Promiſſory Notes; 
Ships, Ports, Havens, Light-Houſes, and Sea Marks; Cultoms 
and Cuſtom-Houſe Officers, African Setflements, Charter-Parties, 
'Contra&-, Proteſts, Bottomry, Demurrage, Mrecks, ' Salvage, 


Average, and Contributions; Bills of Health and. Quarantine, _. 
Buſineſs relative to the Admiralty, Privatcers and Pirates, Con- 
demnations and Appeals, Aliens, Naturalization and Denization, 
Monopolies, and the Trading Companies of this Nation... A. 


curious Ac:ount of Inſurances, and the Determination of the Courts 
of Law in moſt Caſes that can happen relating to them, &c. &c. 
| &c. To which is added, An Account ofjall knew Coins, Weights 
and Meaſures; with Tables of the Correſpondency of "thoſe of all 
the principal Places in Europe; a State of the general Traffick of 
all Parts of the World with one another; and an Account of their 


Products and Manufactures, extracted from the Parfait Negociant, 


Savary's Dictionary of Trade and Commerce, Ricard's Negoce 
d' Amſterdam, and the Author's Obſervations in the Courſe of 
Thirty Years Trade, both at Home and Abroad. The Whole cal- 


culated for the Uſe and Service of the Merchant, Lawyer, Senator 
and Gentleman. 


By WYNDHAM BE AWE S, Eſq: 
His Majeſty's Conſul at Seville and St. Lucar. 


Printed for R. Baldwin, at the Roſe, and S. Crowder, at the 


Looking-Glaſs, in Pater-noſter Row ; and fold by all other 
Z 8 HBockſellers. * 5 
Of whom may be had, by the ſame AUTHOR, 

In a Folio Volume, (Price 12 8. Bound) 


The UnivgrsaL NEOCOTIATOR: Or, Correct Tables for cal- 
c ];ting the Exchange between London and Paris, Amſterdam, 
 Eamburgh, Madiid, Liſbon, Oporto, Venice, Genoa, and Dub- 
In; by which any Sum of Foreign Coin may be reduced into 
Sterling, and Engliſh Money into the Species of the different 
Countries we exchange with by Inſpection. 185 
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Bearadefley and Baldwin, 111 
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Lone and 2 
Page 61 
Allen and Dockuura, „ 
Andrews and Franklin, 112 
720 y and Biddulph, 114 
rnold and Godin, 225 
Afb and Baron, 108 


7 zevedo and Cambridge, 237 
- wag egg and Sir 
N Elwll, 128 


B. 
Beep 8nd Life t 101 


97 25 
Rag of Wie and Clover, 
9 10 

— Re and New- 
man, I44 


Barclay and Etherington, 222 
Barclay and Collier, 

Barnaby and Rigault, 
Bates againſt Graham and 


others, 35 
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Bellaſis and Heſter, 74 
Bevis and Linſell, 117 
Biſhop and Chitty, 3 
Boebem and Snow, 2 
Bend and Gonſales, 167 
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228, 41, 97 
Bout flower and Wilmer, 230 
Bowyer and Brampton, 118 
55 eld and Brown, 199 
romley and Frazier, 54 
Brown and Landon, 68 


Buckley and Canbetty 12, 70, 


87 
Burchell and Slhcock, 1 - 
Burrow and Jemino, 60 
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| 0 
Cambell and Borden, 168 
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c H AP. I. Of Bir rs of EXCHANGE, 


SE . of the Nature and F nalen of Trade and w, 
ee or Pg. 8 2 


„T. Neceſkty of wafkckivg i in eller to procure all the 
Conveniences of Life, and the Advantage ariſing 
from foreign Trade, E Page 1 


3 Trade ds free to all by the Common Law, 2 
_ 3 The F reedom of Trade 1 is provided for by "Magna Charta, 


ibid. 


i 94. The King, wowever, may reſtrain it j but ſuch Reſtric- 


tion ought to be for the public Benefit, Thy 4 


The King may, in ſome Caſes, reſtrain a Subject from go- 


ing out of the Kingdom; but not if he goes on a lawful 
Act, as to trade, 4 
In what Caſes the ee ale * Subject from trad- 


ing with an Infidel Nation, and the Opinion of Grotius 


and ſeveral eminent Lawyers hereon, 17, 1. 
5. The Cuſtoms of Trade and Merchants are ſupported by 
the Common Law; and the Judges are bound ex officio to 
take Notice. of them. and if any Doubt ariſes concern 
ing.them, they may ſend tothe Merchants to know their 
Cuſtoms, as they uy fend to the Civilians to know their 
How. | AL os "x: Bo 


— 


Srcr. U. 07 the Anignit ad U Varims Kinds of Era 


a, > 2: The / Antiquity of Exchange by the Jewiſh and Ener 
1 


' 3. Exchange by other Nationsin Imitation of thoſe Peagle 2 


5, ©, 7, 8, 9. Several Species of e e as common 
Exc TED ' real Exchange, dry Exchange, fictitious 
Exchange, and juſt and true Exchange, | +6, 7 

\ 4. | SECT, 


© 
* 


1 
5 
4 
1] 
4 
: 
: 


way ee EE Dad eee 


II CO NT E NT S., 


311 Ji 181 2 badge f. III. Of frei tn Bilk. . DA 4 


1 Bill of renner zecten, 3713 10: 2JIf {7 2 29} 15399 4x Page 8 

2. Oulfom of Metchatits a8 to eg Bills hath prevailed 

(33 1 tne bur'of Mir As 1.5 11 999 43900 700 90 1118 0% 
A ee, eee 

Gentleman on Hi TIA ok, 22 Bil, OT Tu 

's a Merchant for the Vale of 3 him liable to the 

"Regen of the Alte,” in Cafe it not aecepted or 

110 941 10 13733. 

It” Dravwee refuſe 46 r or 15 the Bil, ge Hay 
ee it to be proteſted, 25 


15 Uſe'of a Proteſt, A eee 30) Ho fl. 


A Proteſt on a foreign Bill is Part of the Cuſtom, il. 


8. A foreign Bill muſt be proteſted on the laſt Day of Pay- 


ment, and if the laſt of the three Days be a great Hol 5 
the Day before is the Day of Payment. er en bo 


9. Bills of Exchange are not Securities of as high a Winne 


as Bonds, or Specialties; and are therefore within the Sta- 
tute of Limitation, and muſt be ſued for within fix Tk 


10. Bills of Exchange follow the Perſon of the Dedtor "Y 


l make bona notabilia where he reſides, e e 


1 1. If an Infant draws a Bill of Exchange, it ſhall not bind 


him, 1 
5 12. If two or three Bills are FAD for the fame Sum they 


carry a Condition with them that only one ſhould be paid; 
andi in a Declaration on one of them, it is not Ni to 
aver that the other Bills were not aid, nee 8 


272. * 


| SECT. IV. 071 2 Bill. 26 ASA 


1. 1 Bills. What they are. "There 225 Cuſtom 


of proteſting them before ꝙ & 10 VH. 3. 15 


2. Stat. 9 & 10 FV. 3. reciting the Inconveniencies. ariſing 
from thence to Trade, enacts, the Proteſt ſhall be made 


+: In three Days after the Bill becomes due.z-whieh Proteſt - 
or Notice thereof.ſhall e ſnot, within fourteen, Days to the 


EE 395 Motu 9 6 th. 


But 4his Statute. does not take away the Action againſt the 


Drawer for want of a Proteſt; but only gives a Remedy 
to recouen Damages and Intereſt ſor Non- payment] 17 


* This gtatute could not operate unleſa the Bill ns 5 


ed before, N 965 
1 8 | - 4 And 
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Sec: N V. nal hat . be deemed a Bill of Exchange within the 


9. Bill 


LGG 


+ And therefoil) 3 1 Ane, C. g. enacts that if the 
Drawee refuſes to accept the Bill 3 the Payee. may 1 8 
to be proteſted. Acceptance muſt be in Nad N 


If the Bill be not accepted, the, Drawer ſhall not he liable 


Damages and Intereſt, unleſe Proteſt or Notice of 8 


Non · Acceptance be ſent to the Drawer in fourteen Days, 


n = | 


The Vals ach vi enue®d.in ths Dil fo be lere and 


it muſt be for 20 J. or upwards, A Perſon accepting ſuch _ 
Bill i Satis factian of a Debt muff get ee of loſe 

ſuch Debt. This Act ſhall not diſcharge any Remedy 

| againſt the Drawer, Acceptor or Indorſor 5 ſuch, Bill, 7. 

5. For want of Proteſt Party cannot recover Intereſt and Coſt 

upon an Inland Bill againſt the Drawer, 19 


6. A. gives B. a a of- "Exchange on C. in Payment of 2 


3 2 Debt. Not allowed as vidence on Non-afſump/it, 


unleſs paid or agreed to by taken i in Satisfaction of ſuch _ 


20 


ebt, 
If. A. ſells Goods to B. and B. is to give 2 Bill in Satisfaction, 
B. is diſcharged though the Bill be never paid, ib. 


7. A Note or Bill is no abſolute Payment, though agreed t to 


be ſuch, if the Giver of it knows the Perſon, upon whom 
it is ge, to be in a failing Condition, e M 


ad le Cuſlom Merchants OAT 


1. The Cuſtom preſerides the Form of the Bill, 25 a raiſes 
Contract, 21 
2. Not requiſite to obſerve the ſame Nicety i in a Bill of Ex- 
change as in Deeds or Wills, 22 
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3: Bill payable c out of a particular Fund is no Bill of Ex- 


change, * III Il 22 g 


4: Pray pay out of my erewing Sahle f no Bill of Ex- 


hangen 20 ib. 


1 1 able out of the fiſeh Pay nent a8 it it ſhall become 


6. Prod phy 1 — Ser Gen e Half Pay pero ad. 


Vance, is a good Bill, 120 2 


7. Bill without the Words Value received | is no Bill! of: - 


chalige, vig Ino ud 7 opt s e ee 10t d 4 
8. A hee Caſe 3. Conſideration muſt appear in the Billy 25 
payuble to me or my Order 8 X - 

cepted, .d by ib. 
WY 8 Scr. 


„„ CONTENTS 


Sgcr. VI. Of the. Acteptonce: I hat fhall be deemed d grad a 
wee N CRFnban e ee W 


1. What 19: an Acceptance, Moos ob 95:06 "Page a6 IT. 
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31 7 
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after the Day of Payment! is Falte is good, : 55 mn 
1 42. A like Caſe, = 8 
= 23. A Bill may be accepted after the Day of 3 is Bt 
1 - elapſed ; and the Drawer is chargeable, though the Bill! 9. 
| woas not preſented within the Time, 1:34 8 * 
| | 1 55 74. Acceptance to pay at A longer Time than is mentioned}; in He 
the Bill, is good, | 35 © 
T5. A Bill may be accepted for Part, Ge et ware 36 1 
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20. Yet Servant is liable on a generel Acceptance or without HR 
— it to be for his Maſter, 19 : 153 
ECT. 
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S Wh f the Protet: Thi Noceſſity and Validity thire- 


Ml ben to be made, and of giving gr to the Drawer of 
ue Drawcte's Refuſal. 


1. A Proteſt on a foreign _ is abſolutely necefſuryto charge 


the Dram, N nu au Page 39 
2. Payee muſt demand Acad from the Drawee before 
Protelt, :- ib. 
3. If a Pages: dies; there can be no Protef before Probate or 
1 Admin ration, gn e 
1 If a Bill, left for Acceptance, be loſt, the Drawee muſt 
give a Note for the b en, an otherwiſe it may be 
Proteſted, 40 
If a Bill be loſt, and no newone can "REEF and the Drawee. 
does not inſiſt on having the Original; but refuſes Payment 
on another N a Froteſs made on a Copy 1 is ſufficient, 


0100. £1808 
5: A Proteſt i is, good Evidence of Non-acceptance. or Non- 
payment, until the contrary is proved, tb, 


6. A Proteſt on a foreign Bill is neceſſary to recover againſt | 
the Drawer, not only Intereſt and Coſts, but alſo Prin- 
cipal, 1 . 

And fach Proteſt muſt be made in due time, and timely No- 
. tice given to the Drawer: And timely Notice muſt be de- 
| termined by a Jury and the Cuſtom of Merchants, 1b. 

» Convenient Notice muſt be given to the Drawer of an 
inland Bill, which muſt likewiſe be determined by a Jury. 


according to the Cuſtom of Merchants, 41 
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9. Bill may be proteſted before the Day of Payment for bet- 
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10. The uſual Cuſtom in this Caſe is, c. 1b. 


Secr. VIII. Of the In dorſement. 


I. Uſe and Formof the Indorſement, 


| | 43. 
2, A blank Indorſement does not actually transfer the Pro 


perty without ſome further Act, 11s 1 . 


3. Pay the Contents to the Order of F. S; 7: s. may being. 


an jerk againſt the Indorſer, | 
A Bill of Exchange cannot be inder in part, 10 as - | 
ſubject the Party to ſeveral Actions 44 
5. Bill payable to A. is indorſed by him to B. who indorles | 


it to C; B. may haye an Action, g p40 In- 
dorſement, 
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6. Drawer and Acceptor muſt take notice of the Indork- 


ments, 5 E 85 44 
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Every Drawer, Nn and —— r of a Bill of Er- | 


3 is liable to the Payment thereof, 


- e 
2. On Non- payment, the Payee may ſue the Gr d gr and 


Drawer, 11. tis. 
3. Vet he can have but one SatisfaQion, = 5353: 01G, 
4. He who accepts for the Honour of the Drawer is liable to 

» Payment.——So, if one ſubſcribes for the Honour of him 

who ſubſcribes for the Honour of the Drawer, 46 


| 5. If a Bill be indorſed to the Drawer of it, he may maintain 


an Action as Indorſee, againſt the Drawer, if the latter 
had Effects of the Drawer's at the Time of drawing the 


Bill; otherwiſe not, 1b. 
6 Holder of a Bill mut tender 1 it before the three Days are 


expired, 47 


7. Indorſee indulges the Acceptor 20 Days, the Riſk is his 


own, 1 


* The laſt Indorſee of a Bill of Exchange may maintain 


an Action againſt any of the Indorſors, . 5 © 


An Ingorſer of a Bill, who was paid it, muſt prove Pay- 


ment in an Action againſt the Acceptor, ib. 
9. Indorſee of a Bill of Exchange muſt prove a Demand on 

Drawer in an Action againſt the Indorſor, 48 
10. (Same Caſe as it is in 12 Mod.) By the Cuſtom Indorſor 

is only liable in Default of the firſt Drawer, 49 
11. Same Caſe as it is in L. Raym. A cn DT 
12. Indorſor is liable in Default of the Drawer, 500 


13. Indorſee muſt demand the Money from the Drawer, 16. 


14. Indorſor of a foreign Bill of Exchange may be charged 
without firſt reſorting to the Drawer, 15. 


15. Not neceſſary for a ſecond Indorſee to give Drawer No- 


tice, or demand the Money from him, 54 


16. Plaintiff nenfuiced for want of a Demand upon _ 
Drawer, 0 
17. Not neceſſary to demand the Money from the Der, 


56 
18. If the in orfer receiver Part from the Acceptor, he can- 
not reſprt to the Drawer, 05 50 
19. A 
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= 23. If A. draws a Bill nope to B. for the Uſe of C. and 
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6 : 54 If a Bill be affigned for a juſt Debt, Egufty will not re- 
n ſilieve, though the Bill was at firſt given . without Conſi- 
r *2 deration,.. ': ih. 
E 3 25. No Difference between payable to the Order of A. and 
b. to A. or Order, | 66 
e 2056. Bill upon B. payable to C. is accepted by B. and indor- 
7 ſed by C. to D. B. is diſcharged of any Payment as to 
is : . 6 | | ub, 
2 5 a 
n 1 Fecr, X. Of the Afton and 1 on a Bil of Exchange 3 
= 1 and the Manner of declaring and pleading thereon. 
£5 5 
2 3 Action of Debt, or a general Indebitatus aſſump} 7 lies 
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8  afjumfpſ/it lies againſt the Acceptor: And therefore the R- 
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0 3. But if A. delivers Money to B. to pay over to C. and 
5. 2 gives C. a Bill on B. and B. accepts it; C. may have an 
d I TIndebitatus aſſumpſit againſt B. 7b, 
5. 4 * It is ſufficientto ſay, that ſuch a Perſon, according to the 
—Cuſtom of Merchants, drew the Bill, 69 
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1 Drawer and Acceptor maſt take notice of the Indorſe- 


* #13; en 
Szcr. IX. Who hall pay the Maney . Ha. . 
from the 8 and "OM im "and f W off _ 


Acceptor. 


1. Every. Drawer, Indorfor, and Aer off: a Bill of Er- 


change, is liable to the 5 — thereof, 


45 
2. On Non- payment, the Payee may ſue the Acceptor and 


Drawer, i e 


3. Vet he can have but one Satisfaclion, b ib. 
4. He who accepts for the Honour of the Drawer is Hable to. 


+ Payment. ——So, if one ſubſcribes for the Honour of him 


who ſubſcribes for the Honour of the Drawer, 46 


5. If a Bill be indorſed to the Drawer of it, he may maintain 

à2n Action as Indorſee, againſt the Drawer, if the latter 
had Effects of the Drawer's at the Time of drawing the 
Bill; otherwiſe not, | 140. 
6. Holder of a Bill muſt tender it | before the three Days are 


expired, 47 


7. Indorſee indulges the Acceptor 20 Days, the Riſk ; is his 


own, | ib, 


3 8. The laſt Indorſee of a Bill of Exchange may maintain 


an Action againſt any of the Indorſors, ib. 


An Indorſer of a Bill, who was paid it, muſt prove Pay- 
ment in an Action againſt te Acceptors: 2 . 
9. Indorſee of a Bill of Exchange muſt prove a Demand on 


Drawer in an Action againſt the Indorſor, 48 


10. (Same Caſe as it is in 12 Mod.) By the Cuſtom in dane 
is only liable in Default of the firſt rower, +3" 1 


11. Same Caſe as it is in L. Raym, : 
125 Indorſor is liable in Default of the Drawer, 50 


Indorſee muſt demand the Money from the Drawer, 25. 
25 Indorſor of a foreign Bill of Exchange may be charged 


without firſt reſorting to the Drawer, ib, - 
15. Not neceſſary for a ſecond Indorſee to give Drawer No- | 
tice, or demand the Money from him, . 


16. Plaintiff nonfuites for want of a Demand upon the 


Drawer, ib. 
17. Not neceſſary to demand the Money from the Driver, 


$6- . 
18. If the Indorſee receives Part from the Acceptor, he can- 
Not relprt to the Drawer, 94 
3 19. 
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4 Mah eanndt be ſued here on his Acceptance of a Bil! 
"Ts Exchange abroad, after he has been diſcharged by, th the | 
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20. Not neeeſſary fo prove the Hand of the Drawer in an 

Action againſt the Acceptor; and the Acceptorl cannot ſet 


8 Forgery of the Bill, ee 
21. The Aſſignee of the Indorſce may bs on a genenmn* 
dorſement to the latter only, „ 


22. Winner ſhall not recover on a Bill of Exchange for Mo- 
ney won at Play againſt the Acceptor; otherwiſe i in caſe 
4 an Indorſee, an 

. If A. draws a Bill pane to B. for the Uſe of C. and 
35 indorſes it to D. D. may bring an Action for the 
Money, | '6g 

* If a Bill be Agne for a j juſt Debt, Faulty will not re- 
lieve, though the Bill was 70 firſt given without Conſi- 
deration, ib. 


25. No Difference between payable to the Order of A. and | 


: "to &. of Order, 66 


26. Bill upon B. payable to C. is * by B. and indor- 
| ſed by C. to D. B. is n of any Payment as to 
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1. Action of Debt, or a general Indebitatus aſſumpſit lies 

_. againſt the Drawer; but neither Debt nor an Indebitatus 
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3. But if A. delivers Money to B. to pay over to C. and 
gives C. a Bill on B. and B. accepts it; C. may have an 


Indebitatus aſſumpſit againſt B. MW 
4. It is ſufficientto ſay, that ſuch a Perſon, according to the 

Cuſtom of Merchants, drew the Bill, 69 
3. Need not aver ther Aceeptunce of fa Bill to be i in Writs. | 
ing, th. » 
6. Party may fed Profit and give in Evidence that the 4s 

Notary Public did it, 15. 


If the Drawee be dead; or 1 be found to accept the 
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in Pleading that the Party on whom t e ll v5 * rawn 


non fuit inventus, is ſufficient without ſhewing that * 
— 2 8 1 


was made after hin, 
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Plaintiff goes on board of in the Voyage, 1: 197 
25. Where Salvage fall ſhort of the Freight it is a total Lols, 
198 

26. The Freight a Ship would earn is no Part of the Da- 
mages by her Loſs, unleſs the Goods are on board. —Inſu- 
rance of a Ship and Freight comprizes only the Freight 
of Goods actually ſhipped, 199 
27. Policy againſt Reſtraint of Princes is void, where the 
Inſured act contrary to the Laws of Countries, ib. 
28. Inſurance on Goods by Agreement valued at 600 J. On 
a Loſs the Chancellor ordered the Defendant (though he 
offered toabandon to the Inſurers) to diſcover what Goods 


were on board, and to deduct the Amount of the Goods 
ſaved out of the 600 J. ib. 


in a Court of Equity, as in Caſe of Articles or a Settle - 
ment, tb, 


the Time of the Loſs, 200 


31. If a Ship inſured be taken by the Enemy and afterwards 


retaken, the {nſurers ſtand in the Place of the Inſured, ſo 
as to intitle them to Salvage, ' 204 


g Voyage for three 
Months. She Was taken b the French, and after wards re- 


taken, and on Payment of alvage ere to the Owners, 
T he Inſurers are liable, ” + 0s 


33. Ship 


33- Ship arrived ſafe at London, and came as nigh to the 


36. A Shipſent as a Flag of Truce is taken by the Enemy. i [ 


40. Inſurers on French Ships in the late War liable, as | & 
41. A Ship inſured Intereſt or no Intereſt was taken and ran- 5 
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Wharf as ſhe could, Afterwards the Goods were put 
into a Lighter, which was ſunk. Inſurers not liable, 206 
34. If the Government lay an Embargo upon a Ship, and 
afterwards ſeize her and convert her into a Fire- ſhip, the 


Inſurers are liable, . 725 . 
35. Policy altered by Conſent, after it was under- written, 9 


good, | 8 | ib, 


The Aſſurers are liable, 267 
37. A Ship is deſerted by her Gapialn and Crow, and after- 5 
wards brought into Harbour. Aſſurers are liable, 29 

38. Aſſurers chargeable for Goods taken in a neutral Shi: 


and expreſſed in the Bills of Lading to be for a neutral WW 5 
Account, oe - 211 


39. A Privateer inſured for a Month was damaged by the 5 


Enemy, and could not be refitted during that he In- 
ſurers are diſcharged, 21 


ſomed. Inſurers were obliged to pay an intire Loſs, 21888 
. A Ship inſured Intereſt or no Inrereſt was taken, re- 6 

taken and ſold to pay Salvage. Inſurers were diſcharged, = 
220 


43. Ship inſured Intereſt or no Intereſt received ſo much 6 
Damage from a Storm, that ſhe could not perform the 
Voyage: Inſurers chargeable, | . 2221 

44. A like Caſe, | 223 6 


45. A Ship and Cargo were taken and ranſomed for more 


than they ſold for. Inſurers charged with an entire 
Lofs, 2235 2 
46. A Privatect inſured, for two Months, Intereſt or no In- 64 
tereſt, was taken, retaken and Salvage ane Inſurers 
were charged with a total Loſs, iin. 
47. A Ship inſured at and from Liſbon, was 1 by her 
Crew, and ſhe lay there till rotten and broken to Pieces: 
Inſurers are liable, 228 
48. If a Ship inſured be diſabled, 100 the Goodiars put into 
another, which proves to be an Enemy 8 ir and ſeized. 
Inſurers are liable, 230 
49. Goods put into a Lighter, are 1 hy Lightening. 
The Ship and remaining Goods fhall anfigery and conſe- 
quently the Inſurer; but if the remaining Goods and the 
hip are deſtroyed, the + Goods: in cls Lighter are diſs 
charged, | | bein . 
e eee 50. When 


= "CONTENTS, 
: 5d. When Govds are ſhipped from one Ship into another; 
„age 230 


3 2.31 
2 Ship generally does not extend to 


in what Caſe the Aſſurer is liable, 
51. A like Caſe, 3 | 
52. Inſurance made on 


Adventure is to begin from Aena, =} 


Arrival at the intended Port, 2 


5 EN 33 
57. Ship inſured under Captain F. S. Query whether Owners 


may charge the Captain without Notice to the Inſurers, 
58. Inſurance on a dhip % cr act loft, She was miſſin 


7 
: * i , 


portion the Inſurers are chargeable, _ 

59. A Blank was left in the Policy for the 
Sjhip's Diſcharge. Inſurers not liable, e 
1 60. If a Ship inſured be taken by the Enemy and retak 


the Inſurer is not liable, . 


XXX 


the Goods on board her, 13. 
53. Inſurers are charged, though the Ship is inſured for 
more than the Ship is worth, 5 pe 15. 


54. A Parol Agreement ſhall not avoid a Policy in Writing, 2 32 
; 1 55. Ship laden at Aleppo comes to Maſſina to be inſured, the 
WY 56. If the Policy runs, until the Ship ſhall have caded and 


"OTE 
f 7 diſcharged of her Voyage, Aſſurers not diicharged by her 


16. n 


ga 
long Time: and in taree Years a {mall Ship richly laden, 
(made out of the former) arrived at Liſbon. In what Pro- 


ib, © 


Place of the 


2b. 


vil 


before it is carried iu pre/iaa, into ſome Place of Safety, 


61. When the Inſurance is Intereſt or no Intereſt the Pliin- © 
tiff need not prove his Intereit ; for the Detendant cannot 


cCrontrovert that, 


„ Wan. „ 
62. If a Ship inſured for three Months be taken within tune 


Time, and retaken and reſtored to the Owners on Pay? 


maeent of Salvage: Inſurers are chargeable, 


63. Same Caſe more fully reported, 2 


29 


and ſold to pay the Salvage. Aſſurers are diſcharged, 


238 
3 * | Wo „ 
64. Ship inſured Intereſt or uo Intereſt was taken, retaken, 
249 


5. Inſurance on a Privateer for four Months at and from 
Jamaica, valued at 1000 /. Eefore the Time expired the 


= hip inſured at and from London to Gibraltar, and from 
thence to London, arrived at Gibraltar, where the Was 


Crew mutinied, and ſeized the Boat, Fire- arms and Cut- 
laſſes belonging to the ſaid Ship, and carried off the ſame 
and deſerted the ſaid Privateer. Inſurers were diſcharged, a 
ſurance from Jamaica to England, Intereſt or no Int 175 

free of Average, &c. Phe Ship was converted into a 
Hulk for his Majeſty's Service. Inſurers liable, 263 


. ſeized and proceeded againſt as forfeited, but afterwards 
reſtoted. | Inſurers charged, 1 264 
0 | N- 


7 F 


xxxii „ "ELON TENTS. 

Inſurance, Intereſt or no Intereſt, &c. to any Port, Plact, or 
Degree of Latitude, She was afterwards fold for the Uſe 

of the Fleet, and the Money was paid to the Owner ; yet 

the Inſurers were gharged, Page 204 

| Inſurance, Intereſt or no Intereft, free of Average, &c. from 
Jamaica to Hull. The Ship was taken, and after being 


twelve Days in the Enemy's. Hands, ſhe was retaken. 
Inſurers liable, 26 


4 


66. Ship inſured from La Vera Cruz to London at Intereſt or 
no Intereſt, was ſeized by the Spantards, after a os | 


of Arms. Inſurers diſcharged, 5 27 
67. Where the Enemy's Property is changed by the Law a 
Nature and Nations, „ 


68. W here the Property of Goods taken from an nan? is 


qualified by the Civil Law, 278 
69. Aſter Notice of Loſs the Inſured may een the 


Ship, Sc. to the Inſurers, ib. 
70. When a Ship ſhall be 3 to be taken ſo 28 to 
diveſt the Property out of the former Owner. In Caſe of 


Loſs the inſured may abandon to the Inſurers, - 2 


79 
71. Policy to warrant a Ship for twelve Months; the 


Months muſt be reckoned according to twenty-eight Days 


to the Month, 281 
72. If a Loſs happens by doing only what i is uſual or cuſ- 
tomary, Inſurers are liable, 282 
SecT. VIII. Of Bottomry „„ 5 

4 Definition and Nature of „ — 287 

„ Stat. , 8 


5 Stat. 19 Geo. 2. Cap. 32. 289 


4. Obligee in a Bottomry Bond PER be admitted to claim 


under a Statute of Bankruptcy, x. "SO 
5. A. lends 3ool. on a Bottomry Bond, and 19 4501. 


on the ſame Ship. If the Ship outlives the Time in the 
Bond, and is afterwards loſt, A. cannot recover on both | 


the Bond and Policy, ib, 
. A lends 250 l. on a Bottomry Bond, and inſures on the 

ſame Ship for a lar rger Voyage than is mentioned in the 

Bond : if the Ship be 16ſt, he ſhall recover both on the 


Policy and Bottomry Bond, | 291 


7. Bottomry Bond is forfeited by a Noviation, 3 
8. Bottomry Bond to pay a Sum of Money and perform a 
Voyage in ſix Months. The Ship lay all that Time in 
the Port of London: Decreed that the Obligee ſhould loſe 
me Premium and have only common Trent: 292 


Court of Equity will never affiſt a 88 Bond, whick 


| Carries an unreaſonable Intereſt, Ed ib, 
| 10. Equity | 
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IC: Equity will not relieve againſt the Agreement of the 
Parties in a Bottomry Bond, c Page 292 

11. Bond to pay ſo much Money; if a Ship returned irt fix 
Months from Oftend, and if ſhe do not, the Obligation to 
be void, is a good Bond, and not within the Statute of * 
— 293 

Where A. lends B. 100 J. and agrees, if the Ship ſhall 

"dine hath ſafe, A. ſhall have 1501. This is not Uſury, ib. 

13. Where the Condition of a Bottomry Bond was, that if 

the Obligor, or the Ship, or the Goods return ſafe, then 
to pay more than the legal Intereſt, 204 

14. Condition of a Bottomry Bond to repay 60 J. for the | 
Lean of 501, upon the Return of a Ship from Newfound- 
land to Dartmouth, and if ſhe ſhould not return in eight 
Months, then to pay the principal Money, and if ſhe 
never returned to pay nothing: This is not Uſuryz 16. 

15. A Bottomry Contract cannot be deemed within the 
Statute of Uſury, where the Principal is in Hazard, 295 

16. When the Maſter of a Ship takes up Money on Bot- 
tomry; where the ſame ſhall oblige the Owners, and 

where not, "; _ 

17. It is reaſonable that the Leader ſhould have great Profit, 
on Account of the Riſque he runs, 15. 

18. Another way of lending Money called Ur Marina, 
and the Reaſonableneſs thereof, ib. 


Skcr. X. Of Inſurances on Lives. 


1. In ſome Places Inſurances are not permitted on the Lives 
of Perſons at the Head of Government; but in London 
this Liberty is allowed, and the Reaſon of it, 2 
2. Several Perſons underwrote a Policy for inſuring the Lite 
of A. for one Year on the Credit of B. who underwrote 
firſt, was 4's Neighbour, and was to have Part of the 
Gain. A. died in four Months, the Policy is void, 298 3 
3. Inſurance on 4's Life for a Year, A died on the laſt 
Day; Infurer is liable, 299 
4. Terms, Methods and Advantages of inſuring Lives in 
the Office of Amicable: Society for a perpetual Aſſurance, 
kept in Serjeants Inn, Fleet Street, 5 16. 


| SECT. XI. Of the Action on a Policy of Aſſurance and the 
Evidence neceſſary io ſupport 7 

1. Indebitotus Aſſump/it ue præmio, is as good as tndebitatus 

Afſumpſit pro quodam Salario, 304 

2. A general Indebitatus Aſſt 7 ? wil lie for the Premium, 15. 

Tf a Policy of Aſſurance be made in Truſt, Action may 

be brought! in the Name of the Freates,  <-.- 2 
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4. Benefit of a Policy decreed in. Equity to the Coftuitue 
 Truft, and Truſtee obliged to pay Coſts, | Page 305 
5. ky cor ag Policy is forfeited or not is properly CE 
gat Law, | 
6. In Action on a Policy of Aſſurance by ſeveral Plaintiffs; ; 
Proof of Intereſt in ſome of them is not ſufficient, 308 
7. In Action on a Policy of Inſurance, if Plaintiffs Wit- 
neſs ſwears that the Ship was 3 it is good Evi- 
dence to prove it, e 
8. Action may be maintained ona Policy of Affurance, made 
in the Name of J. §. if 7. S. declares the Truſt in Writ- 


in ib. 
9. Where the Property of a Ship 1s evicted by Law, thaw 
is no Remedy againſt the Inſurers, ib. 
10. What Proofs or Documents are required to recover a 
. 5. : 
SECT, XII. Calculation of the Sum neceſſary to be infured % % | _ Sed 
7o cover the Outſet of the Adventurer. = 
1. Valuation on a fingle Voyage, TE 1 Seat 
2. Computation on a double Voyage, 314 a 
3. Caſe of Grant, Bart. and Innes, * Seck. 
SET. XIII. Of Averages and Contr ibutions. © — 
5s Deſcription of Average, 328 fr 
2. When Goodsand Merchandizes may be caſt over-board; 13. de 
3. What Maſter and Crew muſt do, on their Arrival at Port | Seek. 
after a Storm, 329 „ 
4. The antient Law of England i in Relation to ſuch Jetti- = 
©. ib. H 
5. What Goods muſt come into Average, : 
6. How Goods are to be rated in the Contribution, 339 Sec. 
7. How Goods are rated in other Countries, Sex 5 M 
8. Where the Lading contributes in Caſe 5 Ship. be 3 
2 
9. The preceding Paragraph farther illuſtrated, 5 0 
10. For how much or for what Value the Ship i is to contri- 
bute in Caſe of a general Average, 334 


11. Maſter becoming Captive for the Redemption of the 
Ship and Lading is to be redeemed at the Charges of the 
Ship and Lading, 336 
12. Ranſom Money muſt be paid out of the firſt Profits, 
1 a py former Mortgage, 1 8 
. Contribution muſt be paid for Pilotage. I Maſter 
9 in Goods without Leave of the F reighters, and the- 
Freighters Goods are caſt over- board: Maſter is liable, 337 


SECT. 
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: Ster. XIV. Of Inſurance from Fire; and the Propoſals of 
. the Royal Exchange and London Aſſurance Companies for 
that P urpoſe. 0 
1. Inſurances from Fire introduced! into ſeveral Countries, 337 
2. Propoſals for aſſuring from Fire by the London Aſſurance, ib. 
3. Propoſals for aſſuring from Fi ire by the Royal Exchange 


2 Urance, 343 
Further Particulars relative to the Regal E ixchange and 
3 Aſſurance Companies, 348 


Set. XV. Of Shipwreck, F lotſam, Jetſam, Lagan and 
Salva 8 
$-2. XVI. F rench Ordinance of 1687 concerning Inſu- 
rances, 363 
Sekt. XVII. Ordinance of Infurance and Averages o 
Amſterdam, 5 
CHAP. IV. Of Fog REIGN Excyancrs. 
$2. I. Of the Nature of Gold and Silver, and the 
Method of aſſaying and refining it, 294 
Sec. II. Abſtract of the Indenture between his Majeſty 
and the Maſter and Worker of the Mint, 401 
$24, III. Sir Iſaac Newton's Repreſentation to the Lords of 
the Treaſury in the Year 1717, on reducing the Guinea 
from 1/. 1s. 6 d. to 1/7. 15. to prevent the melting 
down of Silver Coin, 411 
Sect. IV. Of the Par of Exchange, and Sir 1 Newton's 
Table for aſcertaining it; from which is deduced the Par 
of Exchange with, and Method of keeping Accounts in 
Holland, Flanders, Hamburgh, France, Spain, Leghorn, 
Cena, 7 enice, and Portugal, 417 
Sect. V. Of the Banks of Amſterdam and Rotterdam, and 
Method of calculating the Dutch and Flemiſh Exchanges, 


&c. 
Sec. VI. Of the Bank of Hamburgh and Calculition of 
the Exchange with that City, 451 
Sect. VII. Examples of the French Exchange, 454 
$22, VIII. Examples of the Spaniſh Exchange, 456 
Seck. IX. Of Leghorn Exchange, | 457 
Sect. X. Of Genaa Exchange, ib. 
Sect. XI. Of Venice Exchange, 458 
Sea. XII. Of Portugal Exchange, 459 
Se&. XIII. Of the Exchange to and from the WW; ft Indies 
and America, 402 
Se. XIV. Of the Exchange to and from freland, and con- 
ciſe Rules for computing it, 463 


Ses. XV. Of the Nature and great Advantage ariſing from 
the Knowledge of arbitrating the European Exchanges, 
with Variet'” of proner Examples. 2% 
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OF THE APPENDIX. | 


A Note payable to an Infant when he ſhould come of 
gage (mentioning the time) i is Negotiable, Page 489 
A Note payable on an uncertain Event is not Negotiable, 491 


Action of Trover lies not for a Bank Note, 493 
What ſhall be deemed a double Inſurance, 501, 508 


When a Voyage is Inſured, the uſual Means of performing 


it are Inſured of Courſe, _ + go. 
Parol Acceptance is ſufficient in Action again the * 

tor of a Bill of Exchange, 516 
Bank-Notes cannot be taken in Ease Ge 9 8 21 


Party to whom, a Bill is payable ſhall not make uſe of the 


ſecond Bill of Exchange to charge the Drawer, when 


the firſt Bill, was accepted, and he ſtaid beyond the uſual 
Time, and did not proteſt the firſt Bill for Non-pay- 
ment, 522 
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CHAP, 1. 
Of BII LS of Ex cHAN OE. 


SECT. oy 


od tbe Nature and Freedom of 7. rade and J. ae, or 


N 


8 no one Man can turn his own Induſtry to 
all the ſeveral Varieties that are neceſſary for 
a convenient Livelihood, but muſt, by a 
careful and laborious Diligence in ſome one Affar, or 


particular Branch of Buſineſs, acquire more than is ne- 
ceſſary for his own Subſiſtence; as the Neceſſities 


and Materials of Life are various, and not all of them 
to be acquired by the Labour of any one particular 
Perſon; and as they are likewiſe periſhable, and not 
long to be preſerved without Alteration and Corrup- 
tion; hence aroſe the Neceſſity of bartering and ex- 
changing ; that one Man ſhould employ his Time 
in one Art and Means of living; that what was 
redundant from ſuch his Art ſhould be communicated 


Ito others, in Exchange for the other Neceſſaries of 


Life, which he wanted, and wherewith they abound- 
ed; and that periſhable Materials ſhould be exchang- 
ed for thoſe more permaneat and durable, or to re- 


ceive of the ſame hereafter, when the Party became 


old and unfit for Labour. And as this Neceſſity of 
Permutation and Exchange begat at firſt the Notion 


of Metrchandize; ſo when the feveral Ornaments of 
7 Lie 
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Life were brought to Light, the Ways of Traffic and 


vilizcd States brought from other (a) Countries ſuch 


Merchandize ſhould be protected and encouraged, and 
that it ſhould be free to all Perſons ; as every one who 
would live is under a kind of natural Neceſſity to la- 


other Nations, as freely as he may uſe the Air. Lid. 
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F.xchange grew more extended and enlarged ; and ci- 


Materials as they themſelves wanted, and which were 


the Produce of thoſe Places; and ſuch as tended to |: 
_ enrich and aggrandize themſelves, and were neceſ- | 


ſary to a polite and adorned Way of Living. 3 New 
Ab. Lau, 583. 5 

2. Hence it is, that in every cieflized and well re- 
gulated State, and: .eſpecially in an Iſland, Trade and 


bour, in which he has a Property, being the Means of 
his Livelihood ; which to hinder him from, would be as 
cruel], as to deprive him even of Life: And therefore 
it ſeems agreed, from the fundamental Principles of 
our Government, that the King cannot, regularly, 
prohibit Trade, nor lay a Penny Impoſition on it; 
but that every Man may uſe the Sea, and trade with 


And this freedom of Trade is not only allowed 
by che Common Law, but hath alſo been aſſerted and 
eſtabliſhed by the Care and Wiſdom of our Princes 
and Parliaments: And to this Purpoſe it is provided 
by Magna Charta, cap. 3o. * That (S) all Mer- 
chants, (if (e) they are not openly prohibited before) ſhall 
have their ſafe and ſure Conduct to depart, come and 
carry, buy and ſell, without any Manner of evil Tells by i 
the old aud rightful Cuſtoms, &c. . 584. 


(a) It is foreign Trade that 3 us rich, honourable, and 
great; that gives us a Name and Eſteem in the World; that 
makes us Maſters of the Treaſures of other Nations and Coun- MK 


tries, and ſupports and maintains our Ships and Seamen, the Walls 
and Bulwarks of our Country, See Molloy de Jure Maritime, 


Liv. 2 . 


} This reſpects Aliens only; which ſtrongly proves, that the De. 
MEA had this Liberty before : Otherwiſe they would not have BR 
extended it to Aliens. 555 left the Engl without it, 2 Int. 57. 

(c) This Prohibition muſt be by 30 of Parliament, becauſe it 
concerns the whole Realm, which 1s. implicd i in the Word openly, 
and relates to Aliens only, 2 Int, 57. | 
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4. But notwithſtanding this Freedom of Trade, yet it 
ſeems (d) agreed, that the King may in Time of War, 
and for the public Service and Safety, lay an Embar- 
= go on Ships, and employ the Ships of his Subjects in 
the public Service: But this, ſays Lord Chief Juſtice 

= Holt, ought to be upon great Emergencies and for 
the public Benefit, and not for the private Intereſt of 
any Perſon or Society. Allo it ſeems agreed, that 
d the King may, by his Writ of (e) Ne exeat Regio, re- 
d ſtrain a Subject from going out of the Realm; and may, 
o by his (f) Privy Seal, command any of his Subjects 
a- KT torcturn out of a foreign Nation on pain of having 
of their Lands ſeized, Sc. It hath likewiſe been holden, 
as that the King, by his (g) Prerogative, might re- 
re ſtrain his Subjects from trading with an (Y) infidel 
of Nation, State or People, without his Licence; and 


"you". 3a 
"x Big 


Ly, bk | 8 5 
in BW 805 ” 
ith RE (4) Skin. 335, 3 Levin. 352. 4 Mod. 176. Sands, v. 


4 .) This Writ is properly granted upon ſome Matter of State; 
Ve and of late extended to confine a Perſon to abide the Juitice of 
and Courts here; not to reſtrain a Perion from a lawful Act, ſuch as 
ices Mierchandize: Nor is it ever univerſal, but always particular, and 
granted upon Oath made concerning a particular Perſon, Skin. 
136. 3 Mod. 127. 4 Mod. 179. 9 5 

For this ſee Dyer 128. pl. 61. Lane 42. 3 Mod. 127. 
(g) In Sir John Davis's Rep. 9. it is ſaid, that the Reaſon of 
the King's being intitled to Cuſtoms was his permitting Mer- 
chants to go beyond Sea when he could prohibit them. But in 
F. N. B. it is ſaid, that by the Common Law every Subject may 
go out of the Kingdom for Merchandize or Travel, or other 
Cauſe, as he pleaſes, without Leave. | 1 : 
(+) In Grotins de belly & pace, lib. 2. cap. 15. parag. 11. it 18 
ſaid that a Government ſhould take care that there be no Infec- 
tion by Correſpondence with Infidels; and in Calvix's Caſe, 7 Co. 
un BE 6. 17. Infidels are called perpttui inimici Regis; and in 2 Browyl. 
Walls BR 296. it is ſaid by my Lord Coke, that no Subject of the King may 
trade with any Realm of Infidels without the King's Licence, that 
he might not, ſays he, relinquiſh the Catholic Faith, and adhere 


nat the to Infideliſm; and adds, that he had ſeen ſuch a Licence in the 
t have BY Time of Ed. 3, — Others ſay, that Ju and Infidels are not 
57 , . inimici, nor is there any perpetual Enmity between them 
wy and us; for tho' there be a Difference between our Religion and 
0 1 


theirs, that does not oblige us to be Enemies to their Perſons, 
dalk. 46.—— That they cannot be converted, if Converſation with 
B 2 | them 
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on this Foundation principally it was held, in the 
Caſe of (i) Sands and the Eaſt India Company, that the 
King's Charter, which gave them an excluſive Right 
to trade in the Eaſt Indies, was good; but this Doc- 
trine ſeems now exploded, and that nothing can ex- 
clude the Subject from Trade, but an Act of Parlia- 
* 3 New Ab. Law, 584. 

. And as the Freedom of Trade and Merchandize 
is ; fupported by the Common Law; fo likewiſe are 
there certain Cuſtoms and Privileges annexed thereto 
by the Common Law; (&) of which the Judges will 
take notice ex Oficio, But theſe Privileges are not to 
be extended to every one who buys or ſells; nor is he 
from thence, ſays Molloy, to be denominated a (I 
Merchant, which Appellation peculiarly belongs to 
him who traffics in the Way of Commerce by Import- 
ation or Exportation ; or otherwiſe, in the way of 
Emption, Vendition, Barter, Permutation or Ex- 
change; and who makes it his Living to buy and! 


1 
+ "8 


ſell, and that by a continued Afiduity, or frequent 
Negotiation in the Myſtery of Merchandizing : But A 


them is not lawful, Holt, C. I. to > which the reſt of FR Court I 
feemed to agree, Skin. 336, and that it is a Diſparagement to the 
_ Chriſtian Religion to think that they ſhould rather be converted by 
Infdels, than Infidels by them, 3 Lev. 354. _— 
(i) Raym. 488. 1 Vern. 127. 2 Chan, Cas. 165. Skin. 
91, 132, 197, 223. 3 
(4) 2 Rol. Rep. 113. Yelv. 135. 3 Mod. 226. The Le _— 
of Merchants is Part of the Common Law of this Kingdom, oi 
which the Judges ought to take notice; and if any Doubt ariſe to 
them about their Cuſtom, they may ſend to the Merchants to knovi 
their Cuſtom, as they may ſend for the Civilians to know thei 
Law, Winch, 24. — may direct an Iſſue for Trial of a Cuſton 
amongſt Merchants, Hard. 486. 5 
bs J There are four Sorts of Merchants, vis, Merchants A 
yenturers, Merchanis Dormants, Merchants Travelling, and Meri 
_ chants Refidents, 2 Brownl. 99. per Coke, — But it is ſaid that Wi 
Merchant includes all Sorts of Traders as well and as properly 4 
Merchants Adventurers, and that a Merchant Taylor is a comm 
Term, 2 Salk. 445. per Holt. He that continually deals in buying 
and ſelling Commodities, or by way of Permutation of War 
both at Home and Aon, is a Merchant. Mahner s Lex Merc 7 
loria, p. 57. I 
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Exod. xxx. 31. 


Of BTIL TSF EXCHANGE. 8. 
thoſe w _buy Goods to reduce them by their own 
Art or Induſtry into other Forms than formerly they 


were of, are properly called Artificers, not Merchants, 
3 New 4. Law, 584. 


8 E C T. II. 
of the Antiquity, and various Kinds, of Exchange 


\HE Exchange of Monkey | is of great Antiquity, 
as appears as well from the Hebrew Cuſtoms | 


5 as thoſe of the Romans. 


Upon the firſt Day of the Month 6 Adar, Procla- 
mation was made throughout all 1/ae!, that the Peo- 
ple ſhould provide their half + $hekeis, which were 
yearly paid towards the Service of the Temple, ac- 
cording to the Commandment of God. On the 25th 
of Adar they brought Tables into the Temple, that 
is, into the outward Court where the People ſtood, 
On theſe lay the leſſer Coins, which 
were to furniſh thoſe who wanted half Shekels for their 
Offerings, or who wanted Jeſs Pieces of Money in 
their Payment. for Oxen, Sheep, Poves, Sc. which 
flood there ready in the ſame Court to be fold for 
Sacrifices : but this Supply, and furniſhing the People 
from theſe Tables was not without an Exchange for 
other Money, or other Things in lieu of Money, 
and that at an Advantage. Hence alſo thoſe who ſat 


at the Tables were called Bankers, or Maſters of the 


Exchange. Molloy, Lib. 2. C. 10. F. 1. 

2. By the Romans it is ſuppoſed to have been in Uſe 
upwards of two thouſand Years, Money being then 
made out of Gold and Silver, to avoid the Carriage of 
Merchandizes in Barter from one Country to another. 
So other Nations, imitating the Jes and Romans, 
erected Mints, and coined Monies; upon which the 


| Exchange by Bills was deviſed, not only to avoid the 


* Adar anſwers to our F 8 

I Shekel is an antient Fewiſh Coin, equal i in Value to about 
25. 64, Sterkng 
Dan- 


3 4 
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Danger of the Adventure of Monies, but its trouble- 


ſome Carriage. Molloy, Lib. 2. C. 10. F. 2. 


3. Thus States having, by their ſovereign Autho- 
rities, coined Montes, cauſed them to appoint a cer- 


tain Exchange for Permutation of the various Coins 


of ſeveral Countries, without tranſporting of the Coin, 
but giving par pro pars, or Value for Value, with a 
certain Allowance to be made thoſe 77 4%, for ac- 
commodating the Merchants, Molloy, Lib. 2. C. 10. H. 3. 

4. As Commerce branched into various Shapes, o 
did Exchange ; but was generally reducible to four 
Species, viz. Common Exchange, Real Exchange, Dry 


Exchange, and Fifitious Exchange, Molloy, Lib. 2. 
Cap. 10. S. 4. | 


Thoſe who practiſed the Crmmon Exchange were 
conſtituted by the ſeveral Kings, who, having receiv- 
ed Monies in England, would remit by Exchange the 


like Sum, to be paid in another Kingdom. Edward III. 255 
to aſcertain the Exchange, cauſed Tables to be ſer 


up in moſt of the general Marts or Ports of England, 
declaring the Values of the foreign Coins of thoſe 


| Countries with which his Subjects carried on Com- 


merce, and what Allowances were to be mide for 
having Monies to be remitted to ſuch Countries, Mol- 
ly, L Lib. 2. C. 10. §. 4. 


6. Real Excoange was no more but upon! Payment 5 


of Monies here in England, to be repaid the Juſt Va- 
lue in Money in another Country, according to the 
Price agreed on between the Officer and Deliverer, to 
allow or pay, for the Exchange of the Money, and the 
Loſs of Time. Molloy, Lib. 2. Cap. 10. F. 5. 

7. Dry Exchange is, when a Merchant hath Occa- 
ſion for 300 l. ſuppoſe for a certain Time, and would 
willingly pay Intereſt for the ſame: The Banker be- 
ing deſirous to take more than Legal Intereſt, and 
yet to avoid the Statute offers 500 l. dy Exchange for 
Calais, or any other Place to which the Merchant 
agrees; but the Merchant having no Correſpondent 


there, the Banker deſires him to draw his Bill to be p 


paid at double or treble Ulance at Calais, by any 
feigned 
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ſeigned Perſon, at the Price of Exchange then cur- 


rent. Accordingly, the Merchant makes the Bill, 
and the Banker pays the Monies; which Bill the 
Banker remits to ſome Friend of his to procure a Pro- 


teſt from Calais for Non-acceptance, with the Exchange 


of the Money from Calais to London; all which, with 


Coſts, the Merchant is to repay to the Banker; and 


ſometimes they have been ſo conſcientious as not to 


make above 30 J. per cent. by theſe Artifices. This 


Kind of Uſury was firſt introduced into England by 
the Zews, See Co. 2 Inſt. fo. 506. 
Cap. 10. F. 6. 

8. Fictitious Exchange is when a Merchant hath Oc- 
caſion for Goods to freight out his Ship, but cannot 
well ſpare the Money. The Owner of the Goods 
intimates, that he muſt have ready Money : the Buyer 
Knowing his Drift, it is agreed that the Seller ſhall 


take up the Monies by Exchange for Venice, or any 


other Parts; but then the Merchant muſt pay for Ex- 
change and Re- exchange. Molloy, Lib. 2. Cap. 10. $. 7. 


Theſe two laſt Ways of oppreſſing the generous 


Merchant were afterwards prohibited by 3 & 4 Hen. 
VII. 


9. The juſt and true Exchange for Money by Bills 


is par pro pari, according to Value for Value; which 
1s grounded on the Weight and Fineneſs of Monies, 
according to their ſeveral Standards, proportionable 
to their Valuation; which, being truly and juſtly 


made, aſcertains and reduces the Price of Exchange 


to a Sum certain, for the Exchange of Money to any 


Nation or Country whatſoever. Malie, Lib. 2. Cap. 


10. F. 8. 


Molly, Lib. 2. 
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Of foreign Bills. 


ILL of Exchange is a Piece of Paper commonly 
long and narrow, on which is wrote a ſhort 
Order, given by a Banker, Merchant, Trader, or other 


' Perſon, for paying to ſuch a Perſon, or to his Order, 


and alla, in ſome Countries, to the Bearer in a diſtant 
Place, a Sum of Money equivalent to that which ſuch 
a Banker, Merchant, or Trader has received in his 
Dwelling Place. Di#. Tr. and Com. 2 53. Savery's 
Di8. Tit. Lettre de Change. 


2. The Cuſtom of Merchants, in Relation to fo- 


reign Bills of Exchange “, ſeems to have prevailed 


Time out of Mind; and was at firſt introduced for 


the expedition of Trade and its Safety, and to pre- 
vent the Exportation of Money out of the Realm ; 


and, therefore, hath been always countenanced and 


encouraged, as a Matter of great Eaſe and Advantage 


to Trade, and is now become Part of the Law of the 
Land; and, as Bills of Exchange are eſtabliſhed 
merely by the Cuſtom of Merchants and for their Be- 


nefit; ſo their Rules and Cuſtoms are allowed to pre- 
ſeribe their Form and ſeveral Properties, as to their 
Creating Engagements on the Parties that are concerned 


in chem. 3 New Abr. Law, 602. 

3. By this Cuſtom, if a Merchant abroad draw a Bill 
on a Merchant here, or vice verſa, requeſting him to 
pay a certain Sum of Money, and the Drawer ſets his 


Name to it; this amounts to a Promiſe to pay, and 


ſubjects him, though but a Collateral Engagement, 
to an Action on the Non. payment. 1 Nol. Abr. 6, 
Cro. Fac. 206. Co. Car. 301. E | 

4. A Wrir of Error was brought in the Exchequer 
Chamber upon a Judgment in B. R. where the Plain- 
tiff declared, in Caſe, on the Cuſtom of Merchants, 
That, if any Merchant, or other trading Perſon, 
make and direct any Bill of Exchange to another, 


* See NMahneig Leg ALreatoria, 269, 
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ayable to a Merchant or any other trading Perſon, 
and the Bill be tendered, and, for Want of Accept- 
ance, proteſted ; in ſuch Caſe the Drawer, by the 
Cuſtom, 1s chargeable to pay, &c. That the 
Defendant at Paris, in France, did draw a Bill on his Fa- 
ther here in London, payable to the Plantiff, and the 
ſame was preſented but refuſed ; and he, according to 
Cuſtom, proteſted the Bill, whereby the Defendant be- 


* came chargeable, and, in Conſideration of the Premiſes, 
h did aſſume, Sc. To this the Defendant pleaded, that 
5 he was a Gentleman, the Son and Heir of Dr. Thomas 
be | Witherley, and at the Time of drawing the Bill, was a 
Traveller, and at Paris ; and that be was no Mer- 
J- chant, nor Trader, nor did ever deal as ſuch, and be _-- 
d was then at Paris as a Gentleman and Traveller, as | 
or | aforeſaid, abſ/que hoc, and denies that he is, or ever 
e- was a Merchant, Fc. The Plantiff demurs to the 
„ = Defendant's Plea, and ſhews, for Cauſe, that it amounts 
id to the general Iſſue, is double and uncertain, Sc. 
ge Holt, C. I. It is not every Plea that amounts to the 
he general Iſſue that is ill; and the Cuſtom is the Foun- 
ed dation, and the Plea is an Anſwer to that, and there- 
e- fore enough: But this drawing a Bill muſt ſurely 
e- make him a Trader for that Purpoſe: for we all have 
ir Bills directed to us and payable to us, which mult be 


ea all voidable, if the negotiating a Bill will not oblige 
= the Drawer of it. The Judgment for the Defendant was 
11 reverſed. Holt s Rep. 113. 2. Ven. 292, 295. Sarſ- 


o Field v. Witherley, 1 N, & M. 1 Show, 125. Comb. 
his . 45. 
nd Carth. 82. S. C. Says it was agreed by” all that the 
nt, Judgment ſhould be reyerſed accordingly ; and that 
6. this was, upon Conſideration had of the Tnconveni- 
encies which might enſue, and the Suſpicion which 
ner might encreaſe among foreign Merchants upon Bills 
un- of Exchange, if Perſons who took upon themſelves 
Its, . to draw ſuch Bills, ſhould not be liable to the Pay- 
ſon, . ment thereof. See 1 Salk. 123. Hodges and Stew- 
hers = #74; where it is determined, that the Drawing of a 


Pill | makes a Merchant for that Purpole, ; 
5. And 


** 
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. And if the Drawee, or he on whom the Bill ts 
dae, refuſe to accept it, or having accepted it, re- 
fuſe to pay it, the bayee, or he in whoſe Favour it is 
drawn, may proteſt it, and ſhall recover againſt the 
Drawee, not only the principal Sum, but likewiſe all 


Intereſt, Coſts and Damages, by Reaſon of the Pro- 
teſt or Refulal of 5 or Payment of the 


Money. Cro. Car. 

6. The Uſe of the Proteſt is this, That it ſignifies 
to the Drawer, that the Party upon whom he drew his 
Bill was unwilling, not to be found, or Inſolvent, and 
to let him have timely Notice of the ſame, and to 


enable the Party to recover againſt the Drawer; for, 


if one draws a Bill from France upon a Perſon in 
England, who accepts and fails, or becomes inſolvent 
at the Time of Payment, if there be not a Proteſt and 
timely Notice ſept to the Drawer there, it will be dif- 
ficult to recover the Money. Molloy, Book ii. Chap. 
"2D; .S« 30; 
x Proteſt is no more but to ſubject the Drawer 
to anſwer in Caſe of Non- acceptance or Non-payment; 
nor does the ſame diſcharge the Party Acceptor if once 
accepted; for the Payee, or Perſon to whom payable, 
hath now two Remedies, one againſt the Drawer, and 
the other againſt the Acceptor. Mclliy, Book ii. 
Chap. 10. $. 17,——— A Proteſt on a eien Bill is 
Part of the Cuſtom per Heli. L. Raym. 993. © Borough 
and Perkins, S. C.in Salk. 131, where It 1s Taid to 
be Part of its Conſtitution. 
8. In Caſe of foreign Bills of 3 the Cuſtom 


is, that three Days are allowed for Payment of them; 


and if they are not paid upon the laſt of the ſaid rhree 
Days, the Party ought immediately to Trout che Bill 
and return it, and by this Means the Drawer will be 
charged: but if he does not proteſt it the liſt of the 
three Days, which are called the Days of Grace; there, 
although he upon whom the Bill is drawn fails, the 
Drawer will not be chargeable ; for it ſhall be rec- 
koned his folly that he did not proteſt: But, if it 
| happens that the laſt of the ſaid three Days is a Sun 
day, or great Holyday, as ee &c. ach 

W 10 
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which no Morey uſed to be paid, there the Party 
ought to demand the Money upon the ſecond Day; 
aric it ir is not paid, he ought to proteſt the Bill the 
ſn), dd Dey; otherwiſe it will be at his own Peril, 
be Lrawer will not be chargeable. Merchants in 
ence at a Trial at Guildhall, Trin. 7. W. 3. be- 
fore Holt, Chief. Juſtice, ſwore the Cuſtom of Mer- 
chants to be ſuch, which was approved by Holt, Chief- 
Juſtice *. L. Raym. 743. Taſſel v. Lewis, 

9. But tho' the Cuſtom of Merchants, in Relation 
to zills of Exchange, be eſtabliſhed by the Common 
Law, and fuch Bills, being Securities for Money, 
are of great Credit among them; yet they are not 
allo c to be Securities of as high a Nature as Bonds 
or Specialties; and therefore it hath been adjudged, 
that a Bill of Exchange is within the Statute of 
Limitations, and muſt be ſued for within ſix Years 
after it becomes payable. 3 New Ab. 602, Carib. 
3. Renew v. Anten. „ : „„ 
10. So, if a Merchant in London draw a Bill of Ex- 
change on his Correſpondent in Neucaſtle, in favour 
of 7. S. and the Bill is refuſed, and F. S. dies inteſ- 
tate, his Adminiſtrator, on Letters of Adminiſtration 
taken out in Durd am, cannot bring an Action on the 
Cuſtom of Merchants, againſt the Drawer, and lay 
the fame. in London; for that a Bill of Exchange is 
not equal to a Bond or Specialty (which are the de- 
ceaſcd's Goods, where they happen to be at his Death) 


„ 
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Ro * Merchants generally allow three Days after a Bi!l becomes 
due for the Payment; and for Non-Payment within three Days 
Proteſt is made, but is not ſent away till the next Poſt after the 
Time of Payment is expired. If Saturday is the third Day no 
5 Proteſt is made till Monday. Molloy, B. 2. C. 1c. $. 30. Uhis 
== 25 2 general Rule, namely, that according to the Cuſtom of Mer- 
= chants in London, Proteſt ought to be made for Non-Pay ment 
Within three Days after the Bill falls due, and, the Proteſt ought 
0 be ſent away by the firſt Poſt next after the Time of Payment 
WS 25 expired, be it for what Part ſoever. Marius, P. 79. 
I Nor are Bills of Exchange, for Value received, ſuch Matters 
of Account, as are intended by the Exception in the Statute con- 
cerning Merchants Accounts, Carth. 226. 9 
but 
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but is a ſimple Contract, which follows the Perſon of 


the Debtor, and makes Bona Notabilia* where the 


Debtor reſides ; and therefore Adminiſtration ought 
to have been taken out in London. 3 New Abr. 603. 
Carth, 373. Teoman v. Bradſhaw. Comb 392. S. C. 

11. Alſo this Cuſtom ſhall not prevail againſt the 
Privilege of Infants r, ſo as to bind them; and ac- 


cordingly it hath been adjudged, that if an Infant 


draw a Bill of Exchange, Infancy is a good Plea in 


Bar to an Action brought againſt him. 3 New Abr. 
603. Carth. 160. Williams v. Harriſon. 


12. Bills of Exchange are uſually drawn payable 


on Sight, ſo many Days after Date, or at ſingle, 
double or treble Uſance ; and it is frequent to draw 


two or three for the ſame Sum, and of the ſame Date, 
for fear of Loſs or Miſcarriage, which carry a] Con- 
dition with them that only one ſhall be paid. 3 New 


"nw 00 Je: Molly, * ii. Chap. 10. $ 10. 


Foa Netabilia are ſuch Goods as a Perfon dying has in another 
Dioceſe than that wherein he dies, amounting to the Value of 5 I. 
at leaſt; in which Caſe the Will of the Deceaſed muſt be proved, or 
Adminiſtration granted, in the Court of the Archbiſhop of the Pro- 
vince ; unleſs, by Compoſition or Cuſtom, any Dioceſes are autho- 
rized to do it, when rated at a greater Sum. And in the City of 
London bona Notabilia are 10/1. But if a Perſon happens to die out 
of the Dioceſe in which he lived, on a Journey, what he has about 
him ſhall not be accounted bona Notabilia. Can. 92. Perk. 489. 
4 Init. 335. 5 Rep. 30. 

+ Infant here ſignifies a Perſon under the Age of 21. 

t An Uſance is ſaid to be regularly a Month. Molloy, B. 2. 
Chap. 10. F. 11. 1 Show. 317. - But it varies according to the 
Cuſtom of particular Countries; and therefore where the Plaintiff 
declared on a Bill of Exchange, drawn at Amflerdam payable at 
London at two Uſances, and did not ſhow what the two Uſances 
were, Judgment was given for the Defendant ; for the Court could 


not takte Notice of foreign Uſances, which varied: being longer 


in one Place than in another, 1 Salk. 131. Buckley v. Cambell. 

|| Therefore, if there are three Bills for the ſame Sum, and an 
Action is brought on one of them, and the Plaintiff declare, that 
the Money in Billa prædicta mentionat, is not paid; this is ſufficient 
after Verdict, without averring, that it was not paid on the other 
Bills; becauſe the Sum is the ſame in ail the Bills. Carth. 5 10. 
1 Salk, 130. Eaſt v. Eſſingion, * L. Raym. 810. 8. C. 


13. The 


Place; whether it be within or without the King- 
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13. The Commerce of changing Money for Mo- 


ney, is carried on two ways. The firſt is, by chang- 
ing the Species of Money for others of the ſame Va- 


lue, ſuch as Pieces of Silver for Gold, and the Coin 
of one Country for that of another. The ſecond is, 
where one gives Money to a Banker, or other Per- 
ſon, in one Place, that he may remit it to another 


dom. And it 1s only this ſecond Kind of Commerce 


that we ſhall treat of here. The Commerce of re- 


mitting Money from one Place to another, is carried 
on by the Means of Bills of Exchange: And in order 

to the right underſtanding of the Nature and Rules 
of this Matter, we muſt conſider in this Commerce, 


the ſeveral Perſons in it, and what paſſes with regard 
to every one of them. ; | 


There are commonly in the Commerce of Bills of 
Exchange, three Perſons concerned, whom we ought 


_ to diſtinguiſh, There is he who wants to have his 


Money remitted from one Place to another : Then 
he who receives it, as the Banker or Drawer does, 
who undertakes to remit the Money : And thirdly, 
there is the Perſon who delivers the Money in the 
Place to which it is to be remitted, ſuch as the Bank- 
er or Drawer's Correſpondent. And there is often a 
fourth Perſon concerned, viz. he to whom the rerſon 

who paid in the Money ſends his Order to receive it: 
And this fourth Perſon may likewiſe transfer his 
Right to others, to whom he gives his Order. It 


may alſo ſo happen that there are only two Perſons 


concerned, he who gives the Money, and he who re- 
ceiving it in one Place delivers it back in another 
Place, to the fame Perſon who gave it him on that 
Condition. We muſt in the next Place conſider the 


different Covenants that paſs between thoſe Per- 


ſons. 


The Covenant which paſſes between the Perfon 
who gives the Money, and him who undertakes to 
remit it to another Place, hath in it ſome particular 
Characters which diſtinguiſh ic from all other Range | 
O 
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of Covenants that may ſeem to have ſome reſemblance 
with it. It is not a Sale; for no Body ſells or buys 


in it: and in the Contract of Sale there is a Seller, 
' who gives ſomething elſe than Money, as there is a 


Buyer who gives nothing but Money, It is not an 
Exchange ; for thoſe. who barter or exchange any 


Thing, give ſomething different from what they re- 


ceive: And each Party takes for his own Uſe a Thing 


which he ſtands in need of, and gives away another 


Thing which he can ſpare ; but in the Commerce of 


Bills of Exchange, he who gives his Money takes no- 
thing in Counterchange, and does not give one Thing, 
that | he may receive another of a different Kind ; fince 
he who received the Money may reſtore the ſame in- 


dividual Species which he received. It is not a 


Depaſitum; for he who has received the Money re- 
mains anſwerable for it, altho' it ſhould be loſt by an 
unforeſeen Accident. It is not a Loan; becauſe he 
who receives the Money does not borrow it. It 
would be a letting and hiring, if he who receives the 
Money did nothing elſe bur barely carry it to the 
Place whether it ought to be remitted, having a certain 
Allowance for carrying it, as 1s uſual for Meſſengers, 
Carriers, and Maſters of Stage-Coaches to do, who 
take the Charge of a Bag of Money, to carry it from 
one Place to "another, without antwering for Acci- 
dents ;—but when he who receives the Money en- 
gages himſelf by a Bill of Exchange to remit it to 
another Place ; the Money remains in his Hands, at 
his Peril, and 1 is no longer the Money of the Perſon 
who gave it. Thus, it is not a letting and hiring ; 


and conſequently, it is a Covenant, different from all 


the others; which conſiſts in the Commerce of tranſ- 


mitting Money belonging to a Perſon, from one Place 


to another: : And which is diſtinguiſhed from all theſe 
other Kinds of Coyenants, by the Characters which we 
have juſt now remarked. 

The Covenant that paſſe s between the Perſon who 
has received the Money, whether Banker or other 
Perſon, and him to whom he gives Order to pay it 


in 


— — 


1 
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in another Place, is a Partnerſhip, if they are Part- 


ce ners and Correſpondents with one another : Or it is 

58 a Procuration or Commiſſion, if the Correſpondent 

r, be only the Factor or Agent of the Perſon Who has 
a received the Money.— | 

in The Covenant between the Perſon who bas paid 
yy the Money, and him to whom he gives his Order to 
* receive it, is either an Aſſignment, if he ſubſtitutes 

g him | in his Place, and transfers his Right to him; or 

* it is a Procuration, if he gives him, barely the Power : 
of to receive the Money for bis Uſe. 

O- There is laſtly another Covenant which paſſes be- 

g= tween him who paid down the Money, and the Per- 

ce ſon who is ordered to anſwer the Bill of Exchange, 
"= when he accepts the Bill. And this Covenant is the 
a ſame with that which paſſed between him who paid 
e- in the Money, and him who received it; for it only 

an adds the Obligation of him who accepts the Bill, to 

ne that of the Perſon who drew it: And it obliges the 

It Perſon who accepts the Bill to pay it on the Day, 35 
ne in the Place ſpecified in the Bill. Domat. Vol. 

ne P. 237. 

8, Ee. IV. 

m Of Inland Bills. 

i- 

N- NLAND Bills of Exchange are thoſe drawn 

to by one Merchant reſiding in one Part of the 


at Kingdom, on another reſiding in ſome City or Town 


on within the ſame Kingdom ; and thele alſo being found 
; uſeful to Trade and Commerce, have been eſtabliſhed 
1 on the ſame Foot with foreign Bills; but at Common 
l Law they differed from them in this, that there was 


ce no Cuſtom of proteſting them, ſo as to ſubject the 

Drawer to Intereſt and Damages in Caſe of Non-Pay- 
ment, as there was on foreign Bills. 3 New Abr. 603. 
1. Salk, 131. Fer v. Perkins. 


10 2, To remedy this Inconveniency, by the ꝙ & 10 
er 5 Cap. 17. reciting, that great Damages and 
it other 
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other gn renkentie⸗ do frequently happen in the 
Courſe of Trade and Commerce, by KReaſon of De- 
lays of Payment and other Neglects on Inland Bills 
of Exchange, it is enacted, That all and every 
« Bill or Bills of Exchange, drawn in, or dated at 
te and from any trading City or Town, or any other 
« Place in the Kingdom of England, Dominion of 
Wales, or Town of Berwick upon Tweed, of the 
« Sum of 5 J. or upwards, upon any Perſon or Per- 
« ſons of or in London, or any other trading City 
« or Town, or any other Place (in which ſaid Bill 
« or Bills of Exchange ſhall be acknowledged and 
% expreſſed the ſaid Value to be received) and is 
« and ſhall be drawn payable at a certain Number of 
« Days, Weeks or Months after Date thereof; that 
« from and after Preſentation and Acceptance of the 
« ſaid Bill or Bills of Exchange (which Acceptance 
„ ſhall be by the under-writing the ſame under the 
„ Party's Hand fo accepting) and after the Expira- 
* tion of three Days after the ſaid Bill or Bills ſhall 
% become due, the Party to whom the ſaid Bill or 
ee Bills are made payable, his Servant, Agent or Aſ— 
* ſens may, and ſhall cauſe the ſaid Bill or Bills to 
e be proteſted by a Notary Public, and in Default 
« of ſuch Notary Public, by any other ſubſtantial 
« Perſon of the City, Town or Place, in the Pre- 
% ſence of two or more credible. Witneſſes ; Refuſal 
ce or Neglect being firſt made of due Payment of the 
« ſame; which Proteſt ſhall be made and written 
6 under a fair written Copy of the ſaid Bill of Ex- 
* change, in the Words or Form following.” Know 
all Men that I A. B. on tbe Day 
at the uſual Place of Abode of the ſaid 
bave demanded Payment of the Bill of which the above 
zs the Copy, which the ſaid Aid not pay; 
epberefore I the ſaid _ do bereby Proteſt the 
| aid Bill. Dated at this Day of 
% Which Proteſt ſo made as aforeſaid, ſhall 
* within Fourteen Days after making thereof be ſent 
5. or her wise due Notice ſhall be given thereof bs 
= | v5 t - 
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the = the Party: from whom the ſaid Bill or Bills were 
he * ;*ceived, who is, upon producing ſuch Proteſt, to 
3 & repay the ſaid Bill or Bills, together with all In- 
er) „ tereſt and Charges from the Day ſuch Bill or Bills 
| at = © were proteſted, for which Proteſt ſhall be paid a 
75 sum not exceeding the Sum of Six-Pence; and in 
6 Default or. Neglect of ſuch Proteſt made and ſent, 
ne or due Notice given within the Days before limited, 
the Perſon fo failing or neglecting thereof, is and 
oy hall be liable to all Coſts, Damages“, and Inte- 
0 * reſt, which do and ſhall accrue thereby. 
8 Provided, nevertheleſs, that incaſe any ſuch in- 
'c IR © land Bill or Bills of Exchange ſhall happen to be 
\ {WH loſt or miſcarried within the Time before limited 
| "ji for Payment of the ſame, then the Drawer of the 
985 ſaid Bill or Bills is, and ſhall be obliged to give an- 


other Bill or Bills of the ſame Tenor with thoſe 


che gfirſt given; the Perſon or Perſons, to whom they 
in are and ſhall be fo delivered, giving Security, if 
Y = < demanded, to the ſaid Drawer, to indemnify him 
11 = << againſt all Perſons whatſoever, in caſe the ſaid Bill 
or Bills of Exchange, fo alledged to be loſt or miſ- 
1 carried, ſhall be found again. ot 
a 3. But this Statute was defective, becauſe it could 
75 not operate, unleſs the Party, on whom the Bill was 
175 drawn, accepted it by underwriting the ſame, which 
"a> few or none cared to do. 3 New Abr. 604. 
ten us inland as well as foreiga Bills of Exchange, the Perſon to 
Ex- whom it is payable muſt give convenient Notice of Non Payment 


5 to the Drawer; for if by his Delay the Drawer receive Prejudice, 
dhe Plaintiff ſhall recover: A Proteſt on a foreign Bill was Part of 
its Conſtitution ; on inland Bills a Proteſt is neceſſary by this 


Statute : but was not at Common Law; but the Statute does not 
ove ke away the Plaintiff's Action for Want of a Protell, nor does it 
ay 3 3. make ſuch Want a Bar to the Plaintiff's Action; but this Statute : 
> the TL ſeems only in Caſe there be no Proteſt, to deprive the Plaintiff of 

EP anage: or Intereſt, and to give the Drawer a Remedy againſt him 
Y of or Damages if he makes no Proteſt, Per. Holt, C. J. 1 Salk. 131. 
hall rough v. Perkins. L. Raym. 993. S. C. 6 Mod. 80. S. C. 
ſent nd Holt ſaid that the Act is very obſcurely and doubtfully pen- 
t to ned, and that they ought not by Conſtruction upon ſuch an Act to 


ake away a Man's Right; to which the whole Court agreed. See 


i che his Caſe at large, P. 19. Parag. 5. 


Q = 4. To 


\ 
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94 To remedy which Inconveniency, by the 3 & 2 
Anne, cap. 9. it is enacted, © That in caſe, 00 
« preſenting any ſuch Bill or Bills of Exchange, the 
“Party, or Parties, on whom the ſame ſhall be 
drawn, ſhall refuſe to accept the ſame by under- 
« writing the ſame as aforeſaid, the Party co whom 
« the ſaid Bill or Bills are mada payable, his Servant. 


1 « Agent or Aſſigns, may, and ſhall cauſe the ſaid BE 
1 « Bill or Bills to be proteſted for Non- acceptance, as <« 
1 « in caſe of foreign Bills of Exchange, aby Thing ini 


the ſaid Act or any other Law to the. contrary ME «© 
„ notwithſtanding; for which Proteſt chere hall be 
paid two Shillings and no more. 1 
Provided, that no Acceptancemof any ſuch In- 0 
land Bill of Exchange ſhall be ſufficient to charge 
any Perſon whatſoever, unleſs the ſame be under. _ *© 
_« written,” or indorſed in Writing thereupon ; and if BW = 
« ſuch Bill be not accepted by fach Underwriting or 
e Indorſement in Writing, no Drawer of any fuch BY 
“ Inland Bill ſhall be liable to pay any Coſts, Dama- *<© 
ges, or Intereſt thereupon, unleſs ſuch Proteſt be 
«© made. for Non-acceptance thereof; and within MW * 
“ fourteen Days after ſuch Proteſt the fame be ſent, 
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cc or otherwiſe Notice thereof be given ds the Party „ 
„ from whom the Bill was received, or left in Wri- } 
j « ting at the Place of his or her uſual Abode ; and ir BR - 
1 „ ſuch Bill be accepted, and not paid before the Ex 
bt % piration of three Days after the ſaid Bill ſhall be- 
1 „ come due and payable, then no Drawer of ſuch i 
| « Bill ſhall be compellable to pay any Coſts, Dama- Wl 
4“ ges, or Intereſt thereupon, unleſs a Proteſt be made 
1 and ſent, or Notice thereof be given in Manner and 
JT orm above mentioned: Nevertheleſs, every Draw. = 
a e er of ſuch Bill ſhall be liable to make Payment o: 
[! <«, Coſts, Damages, and Intereſt upon ſuch Inland 
| I. Bill, if any one Proteſt be made for Non-accept- 
1 - < ance or Non- payment thereof. and Notice thereof Wl 
Ft cc he ſent, given, or left, as aforeſaid, 5 


Provided, that no ſuch Proteſt ſhall be neceſſaty, 
either for Non-acceptance or Non-payment of wy 
„ Inlan 
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Inland Bill of Exchange, unleſs the Value be ac- 
e knowledged and expreſſed on ſuch Bill to be receiu- 
« ed; and unleſs ſuch Bill be drawn for the Payment 
« of 201. or upwards, and that the Proteft hereby re- 
cc. quired for Non-acceptance ſhall be made by ſuch 


« Perſons as are appointed by the oy Anne, 9 


« and 10 J. 3. 


„ And it is further enacted by the faid Stat $: and 


6 4 Anne, that if any Perſon doth accept any ſuch 


= * Bill of Exchange, for and in Satisfaction of any 


« former Debt or Sum of Money formerly due 5 
« him, the ſame ſhall be accounted and eſteemed a 


full and compleat Payment of ſuch Debt; if ſuch 


„ Perſon accepting of any ſuch Bill for his Debt 
e doth not take his due Courſe to obtain Payment 
tc thereof, by endeavouring to get the ſame accepted 
& and paid and make his Proteſt as aforeſaid, either 
« for Non-Acceptance or for Non-Payment thereof. 
Provided that nothing herein contained ſhall 


« extend to diſcharge any Remedy that any Perſon 
may have againſt the Drawer, Acceptor or Indorſer 


of ſuch Bill.“ 


5. A Writ of Error was brought on a Judgment by 
vil dicit in an Action againſt the Drawer of an Inland 


Bill of Exchange, and it was objected that fince the 


Act of 9 W. 3. no Damage ſhall be recovered againſt 


the Drawer upon a Bill of Exchange, without a Pro- 
te(t, and therefore the Action lies not, there being 
no Proteſt. . 

But Per Holt, C. J. the Statute never item to 
deſtroy the Action for want of a Proteſt, but only to 
deprive the Party of recovering Intereſt and Coft upon 
an Inland Bill againſt the Drawer, without Notice of 


Non- Payment by Proteſt: For before the Statute there 


was this Difference between Foreign and Inland Bills 
of Exchange; if a Bill was foreign, one could not 
reſort to the Drawer for Non- Acceptance or Non- 
Payment without a Proteſt, and reaſonable Notice 
thereof. But in Caſe of an inland Bill, there was no 
Occaſion for a Proteſt; but if any Prejudice happened 
0 C 2 to 
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to the Drawer, by the Non - Payment of the- 


Drawee, and that for Want of Notice of Non-Pay- 


ment, which he to whom the Bill is made ought to- 


give, the Drawer was not liable; and the Word“ Da- 
mages in the Statute, was meant only of Damages that 
the Party is at by being longer out of his Money by 
the Non-Payment of the Drawer, than the Tenor of 
the Bill purported, and not of Damages for the origi- 


nal Debt: And the Proteſt was ordered for the Be- 
nefit of the Drawer; for if any Damages accrue ro 
the Drawer for want of a Proteſt, they! ſhall be borne | 5 


by him to whom the Bill-1s Winde; and if no Damage 
accrue to him, then there is no Harm done him, and 


a Proteſt is only to give a formal Notice, that the Bill 


is not accepted, or is accepted and not paid; and if 
in ſuch Caſe the Damage amount to the Value of the 


Bill, there ſhall be no Recovery, but otherwiſe he 


ought not to loſe his Debt; but that ought either to 


appear by Evidence upory non Afſumpſit, or by ſpecial 


pleading; and the Act is very obſcurely and doubt- 
fully penned, and we ought not by Conſtruction upon 
ſuch an ACt to take away a Man's Right. And the 
Judgment was affirmed per totam Curianm. 1 Salk. 
121, Borough v. Perkins. L. Raym. 993. S. C. 


6 Mod. 80. §. C. See P. 27. Parag. 7. 


6. A. having a Bill of Exchange payable to him, 


and he being indebted to B. in a Sum of Money, 
jends and indorſes this Bill to B. Afterwards B. 
brought Aſump/it againſt A. for the Money, and on 
Non Aſſumpſit, A. gave in Evidence this Bill of Ex- 
.change indorſed, and that it had lain ſo long in Bs 


Hands after it was payable, and reckoned it as Money 
paid and in his Hands, but it was diſallowed; for a 


bill ſhall never go in Diſcharge of a precedent Debt, 
except it be Part of the Contract that it ſhould be ſo. 
If A. ſexs Goods to B. and B. is to give a Bill in ſatiſ- 


faction, B. is diſcharged though the Bill is never paid; 
for the Bill is Payment: But otherwiſe a Bill ſnould 


never diſcharge a precedent Debt or Contract; but it 
OED * . * | 


of old Debt for ſo much. 1 Salk 124. Clark v. Mundal. - 
0 7. The Defendant took up ſeveral Goods of the 
) _ Plaintiff, who ſent'his Servant with a Bill to him for 
nat the Money. The Defendant orders the Servant to 
by write him a Receipt in full of the Bill, which he did, 
x and thereupon he gave him a Note upon a third Per- 
1 ſon, payable in two Months: The Maſter ſent ſeveral 
4 Times to the third Perſon, to preſent him the Note, 
a but could not get Sight of him within the Time; the 
= Party breaks, and all this appearing in Evidence, and 
8 that the Defendant went to Sea the next Pay after he 
5 gave the Note; now this Action was brought againſt 
11 the Defendant for the Monexy. 8 5 
1 Holt, Ch. Juſtice, If a Man gives a Note upon a 
has rhird Perſon in Payment, and the other takes it ab- 
"i ſolutely as Payment; yet if the Party giving it knew 
to == the third Perſon to be breaking, or to be in a failing 
ia! Condition, and the Receiver of the Note ufes all 
b+. reaſonable Diligence to get Payment but cannot, this 
aF raud, and therefore no Payment; and here vas 
the no Laches in the Plaintiff; for the Party failed before 
1; che Money was payable. © The Chief Juſtice directed 
br the Plaintiff. Halt's Rep. 122. Popley v. Aſoley. 
im, ed ths aan 
wy | 210950 RCTS. e. 
on bat ſball be deemed a Bill of Exchange within the 
70 5 © Cuſtom of Merchants, nl 
1 1. A8 the Cuſtom of Merchants hath eſtabliſhed 
br, BS  - theſe Bills and Notes ; fo hath it preſcribed 
. their Form, and required that the ſame ſhould be in- 
fl 1 Writing, and drawn by the Party, or thoſe having 
2 8 legal Authority from him; and ſuch Drawing raiſes 
8 1d 2 Contract to pay the ſame without any expreſs Pro- 
my c = mike. 3 New Ab. 606. Cartb. 510. Salk. 128. 
_ wc. 
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Part be received, 'it ſhall be only a Diſcharge of the 


C3 2. As 
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2. As to the * Form of the Bill, it is ſaid, that the 
ſame Strictneſs and Nicety are not required in penning 


of Bills current between Merchant and Merchant, as 


in Deeds, Wills, Sc. On the other Hand it may 
happen that a Writing may have the Form of a Bill 
of ee and * be otherwiſe. 3 New Ab. 606. | 
| Lucas 287. 

2. As if A. draw a Bill in this Form; Sir, pray 
pay % H 1945 J. upon Demand out of the Money be- 


longing to the Proprietors of the Devonſhire Mines, be. 


ing Part of the Confideration- Money for the Purchaſe of 
the Manor of Weſt-Buckland. This is no ſuch Bill 
of Exchange as will intitle F. to an Action againſt 
the Drawer on the Cuſtom of Merchants; for it 1s 
only a Direction or Appointment to the Caſhier to pay 


the Money, and that out of a particular Fund, and 


doth not anſwer the Neceſſity of Trade, not being Aa 
negotiable Note nor indorſible over; and charging 
the Drawer on ſuch a Note, would be liable to this 


further Inconveniency, that hereby every one who 


gives his Steward an Order or Authority to pay Mo- 
ney, might be charged for Non-Payment. Stran. 
591. 3 Geo. 1. Fenney v. Herle, L. Raym. 1361. S. C. 
4. So where a Bill drawn by an Officer upon his 
Agent, requiring him to pay ſo much out- of his 
growing Subſiſtence, was held no Bill of Exchange, 
nor the Drawce liable though he accepted ſuch Bill; 


for it concerns neither Trade nor Credit; but is to be. 


paid out of the growing Subſiſtence of the Drawer; ſo 


that if the Party die, or the Fund be taken away, the 


Payment is to ceaſe and determine. And it would 
be of dangerous Conſequence to make thoſe on 
which a Man gives to his Steward or Bailiff, no w 
oncerning Trade, to be Bills of Exchange. ' 
Kos. I 361. 1 Ges. 1, Foettyn v. Laferre. 


* There are no oracifa Words neceſſary to be EE in a Bill of 
Exchange or Promiſſory Note, 2 Ld. Raym. Rep. 1307. Trim. 
11 Geo. I, cites Raſt; 338, and fays, that Veii re. Juch dan of 
Money, makes a good Bill of — — 0 
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5. In Action upon the Caſe upon ſeveral Promiſes, 


the Plaintiff in his firſt Count declared, that one 


Thomas Rogers, 8th Auguſt, 1728, Sc. according to 


the Cuſtom. of Merchants, his certain Bill of Ex- 


change with his own Hand and in the Name of the 
ſaid Thomas ſubſcribed, did make, dated the ſame 
Day and Year, and directed the ſaid Bill of Exchange 


to the ſaid Regers, and thereby requeſted the ſaid 
| Rogers to pay the ſaid Henry, or his Order, 14 J. 3 5. 


out of the fifth Payment when it ſhould become due, 
and it ſhould be allowed by the ſaid Thomas, which 
was afterwards accepted by the Defendant; ration? 
quorum premifſcrum, the Defendant became liable to 
pay the faid 14 J. 55. to the Plaintiff Henry, and fo be- 
ing liable, promiſed to pay, Sc. Then there were 
other Counts in the Declaration, to which Counts the 
Defendant pleaded non aſſumꝑfit, &c. and as to this 
Count the Defendant demurred. And it was inſiſted 
upon by Mr. Parker for the Detendant, that this Ac- 
tion was not maintainable upon this Bill as a Bill of 
Exchange, according to the Reſolutions in the Caſe 
of Jocelyn v. Laſerre and Fenney v. Herle (the two 
foregoing Caſes) and of that Opinion was the Court, 
and gave Judgment for the Defendant. L. Kaym. 
1563. 3 Geo. 2. Haydocł v. Lynch. 

6. Error of a Judgment in C. B. wherein the 
Flaintiff declares, that A. B. drew a Bill of Exchange, 
dated 25th of May, whereby he requeſted the De- 
fendant one Month after Date to pay the Plaintiff or 
Order gl. 108. as my quarterly Half Pay, to be 
due from 24th June to 27th of September next by Ad- 
vance.” And the Action is againſt the Detendant 
upon. his Acceptance. It was objected that. this was 
no Bill of Exchange; becauſe it is not to pay in all 
Events, but is left to the Pleaſure of the Perſon an 


whom it is drawn either to advance the Money or not: 


And it was compared to the Caſe of Fecelyn v. La- 
ferre. (the laſt but one) which was to pay out of his 
growing Subſiſtence, and to the Caſe of Jenncy v. 
Herle (the laſt but two) which was payable out of 

„ a parti- 


r 
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a particular Fund, and in both Caſes held to be as no 


himſelf, but the Money is ſtill to be advanced on po 
the Credit of the Perſon. The Reaſon it was held wa 


Bill of E xchange, and the Inſtrument run in theſe 
e 
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be your ſufficient Diſcharge for the ſame. J. GIxsox. 


And two Objections were made by the Defendants: 


not ſaid to be for Value received: And it is only an 
Order, upon a particular F und, like the Caſe of Fenney 


that they did not look upon it to be a Bill of Ex- 78 


Parties to make what Form they pleaſe paſs for ſuch 
a Bill; it ought to be agreeable to the Lex Merce- 


Bill of Exchange. Sed per Curiam, the quarterly 
Half-Pay is a certain Fund, which the growing Sub- 
ſiſtence was not : The Mention of the Half-Pay is 

only by way of Direction how he ſhall Nine 


no Bill of Exchange in Zenney v. Herle was, becauſe wa 
it was no more than a private Order to a Man's Ser- 
vant. Judgment affirmed. Stran. 762. 13 Geo. 1. gan. 
Mackleod v. Snee & al. L. Raym. 1481. = Dc 

The Plaintiff declared upon the Cuſtom of to 
Merchants againſt the Defendants as Acceptors of a 


Meſſrs: Gilly and 8 

Pray pay Mr. Richard dane one Month after 
Date two hundred Pounds on Account of Freight of the 
Veale Galley, Edward Champion, and this Order ſpall 


Accepted for Liſſet and Gilly of Leghorne to 
pay as remitted from thence at Uſance. 
18 March, 1748. H. GiLLy. 


iſt, That this was not a Bill of Exchange; for it is 
not payable to Order, ſo as to be negotiable : "IF 


v. Herle (Page 22) and ſeveral Merchants proved 


change; and others were of a contrary Opinion. 
The Chief Juſtice ruled it not to be a Bill of Ex- 
change. He ſaid it was not in the Power of the 


toria: The Privilege arifes from the Convenience to 
Trade, which is not conſulted in this, Caſe, And = 
he thought it bad * the Objection of the Fund h 


4 
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out of which it was to be paid: However, being a 
FT mercantile Tranſaction, he left it to the Special Jury 
ub- of Merchants; who found it to be no Bill of Ex- 
y is change on the Objection for want of Value received. 
urſe The ſecond Objection was, that the Plaintiff (ſup- 
on Ws poling it a Bill of Exchange) had not ſhewn there 
was any Remittance to the Defendants ; and that this 
auſe was not an abſolute Acceptance, but only conditional: 
Ser- And fo the Chief Juſtice declared he underſtood it, 
„. 1. and left it to the Jury. But they finding for the 
2 Defendants upon the firſt Point, gave no Opinion as 
co this. S/ran. 1211. 17 Geo, 2. Banbury v. Liſſet 
of a and Gilly. Ce ae ne pe 
heſe BS 8. In Caſe for Money had and received to the 
= Plaintiffs Uſe, the Defendant pleaded Non Afſump/it, 
and gave Notice to ſet off the following Bill of Ex- 
change, directed to J. S. Sir, at fix Weeks after 
after Date pay to Benjamin Wheatley, Eſq; or Order, 
f the eight Guineas for your humble Servant, John 
ſhall Pierce. London, Auguſt 23d, 1736.“ At the 
SON. Trial it was objected, and agreed to by the Court, 
1e 1% firſt, that this was not a Bill of Exchange within the 
Cuſtom of Merchants, nor could be taken Advan- 
tage of as ſuch, either by Way of Set-off, or by an 
Action brought upon it; nor would it be any Sort 
nts: of Evidence of Money lent ; there being 20 Conſide- 
it is ration, either appearing on the Note, or offered to be 
Tt is roved, and it is nothing more than the bare Power 
y an er Authority to receive ſo much to the Plaintiff's 
ennty Vie. Secondly, that if it had amounted to a Bill of 
oved Exchange, yet the Laches of the Defendant, in not 
Ex- enmanding the Money, and giving Notice in Caſe of 
I en-Payment for fo long a Time, would effectually 
Ex- iſcharge the Plaintiff; and accordingly the Plaintiff 
f the ad a Verdict, at the Sittings in C. B. at Weſtminſter, 
ſuch efore Lord Chief Juſtice Files, after Trin. Term, 
ferca- 742. Pierce v. Wheatley, © Vin. Ab, Tit. Bills of 
ce:to change. (AYV20,75 oo 
And 9. Pay to me or my Order ſo much, is a Bill of Ex- 
Fund bange, if accepted; and this is the Way wo a” b 
5 TOE OE ai SN . | 1 
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Bill of Exchange without Intervention of a third 
Perſon. 1 Salk. 130. Trin. 2 Ann. B. R. Buller v. 
Crips. . . 


F ; k bh 
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Of the Acceptance. —What hell be deemed a gt > 
Acceptance. boſe Acceptance ſpall bind. 


I, HE Acceptance of a Bill of Exchange is the 
ſubſcribing, ſigning, and making a Perſon 
Debtor for the Sum of its Contents; by obliging 
him in his own Name, to diſcharge it at the Time 
mentioned therein. The Acceptance is uſually made 
by the Perſon upon whom the Bill is drawn, when 
it is preſented to him by the Bearer. Dict. Tr. and 
Com. 8. Savary's Didt. Tit, Acceptation. = 
2. A very ſmall Matter will amount to an Accepd- D. 
| ance; and any Words will be ſufficient for that Pur- 
| poſe, which ſhew the Party's Aſſent or Agreement Em: 
to pay the Bill; as if upon the Tender thereof to the 
him, he ſubſcribes accepted, or accepted by me A. B. 
or, I accept the Bill, and will pay it according to the 
Contents; theſe clearly amount to an Acceptance. 
Malley, Book. a., Chap. 10.4. 15... ' 2 
3. If the Party underwrites the Bill, preſented BR 
fuck a Day, or only the Day of the Month; this is 
| ſuch an Acknowledgment of the Bill as amounts to 
an Acceptance, 3 New Ab. 610. Comb. 401. 1 
4. If the Party ſays, Leave your Bill with me and 
will accept it, or Call for it To-morrow and it Hall lt 
accepted; theſe Words, according to the Cuſtom of 
Merchants, as effectually bind, as if he had aftuaily = 
ſigned or ſubſcribed his Name according to the uſual 
Manner. 75 PORE: 4 
But if a Man ſays, Leave your Bill with me, I ui 
look over my Accounts and Books between the Draw Wi: 
and I, and call To-morrow and accordingly the Bill foal 


be accepted; this does not amount to a compleat Ac. 
7 Ce prance 3 Bl 
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Vn the Proots ſome Queſtion was made, whether the 
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3 ceptance; for the Mention of his Books and Ac- 
counts news plainly that he intended only to accept 
the Bill, in Caſe he had Effects of the Drawer's in 
his Hands. And ſo it was ruled by the Lord Chief 

Juſtice Hale at Guildball, Mey Book 2. Chap. 10. 
8.20. 


5. A foreign Bill was drawn: on the DPetendaut, | 


and being returned for want of Acceptance, the De. 
fendant ſaid, that if the Bill came back again he would 


pay it; this was ruled a good Acceptance. 3 New 


. E Abr. . O. cites Mich. 6 Geo. 1. B. R. Car v. Coleman. 


6. The Defendant was ſued as Acceptor of a Bill of 


Exchange. And upon the Evidence it appeared to be 
aparol Acceptance only, which the Chief Juſtice ruled 
to be ſufficient, that being good at Common Law, 
and the Stat. 3 C 4 Anne, Cap. 9, which requires it 
to be in Writing in order to charge the Drawer with 
Damages and. Cofts, having a Proviſoe that it ſhall 
not extend to diſcharge any Remedy that any Perſon 
may have againſt the Acceptor*. Upon this Direction 
the Jury found for the Plaintiff. But the Chief Jul- 
EZtice of the Common Pleas having lately ruled it 


f os the Court was moved for a new Trial. 
ince. 


And, in order finally to ſettle this Point, it was or- 
Hered to be argued: And after Argument the Court 


: ; | as of Opinion, that the Direction in the preſent 


: Cauſe was right and agreeable to conſtant. Practice. 
ts 10 


5 5 
Foy * 
x 
& 
* 


ran. 1000. 8 Geo. 2. Lumley v. Palmer. 

7. The Bill was for Satisfaction of a Bill of Ex: 
I drawn upon the Defendant and accepted by 
him. Pending the Suit, the original Defendant died, 
E End it was revived againſt his Executors; praying al. 
3 o a Diſcovery of Aſſets, and to be ſatisfied thereout. 


Acceptance was ſufficient to charge the Defendant, 


: 7 . whether the Plaintiff by keeping the Note about 


En Days after it became due, without coming to the 


1 A for the Money, had not diſcharged the Ac- 


- W-peor ; But it was. inſiſted. for the Defendant as a 
cance; i 5 


bs * 19. 
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mined in this Court. 


tiff ought to purſue his Emery at Law; and not in 3 


Avail to Charge the Defendant; but what determines -X 
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previous Matter, that the Plaintiff had a plain Re. 


medy at Law, and that his Caſe depended upon Facts * * 


that 1 to be tried by a Jury, and not be deter. Fa, 


Hardewicke Lord Chancellor. Regularly the Plain- ; 1 


this Court: And, if the Caſe ſtood as it did at firit, i: 
I ſhould certainly diſmiſs the Bill; but the Bill of 8 


| Revivor praying a Satisfaction out of Aſſets, and a MW: 
' Diſcovery of Aﬀets, it is made a Caſe of which this . 


Court takes Cognizance, and then the Prayer of Sz 


tisfaction is an Incident that follows with it. I have, Kew 
therefore, no Doubt but that the Plaintiff is proper 
in praying a Remedy in this Court. But with re. 


gard to the Acceptance, if there were a Doubt of i, 8 


as to che Fact, or whether in Law what has been 


done amounts to an Acceptance, it may be ſtill ne. 
ceſſary to ſend the Parties to a Trial at Law; but In 
think there is no Doubt of either. The Teſtator, when 
the Bill was brought ro him, received it, entered i WF... 
in his Book, according to his Courle of Trade, and the 


Entry 18 Proved to have been made under a particular 2 4 
Number, and wrote that Number under the Bill and 


returned it. Now it is ſaid to be the Cuſtom of Me- 
chants, that if a Man under-writes any thing to 8 
Bill, it amounts to an Acceptance. But if there wer = | 
no more than this in the Caſe, I ſhould think it of little MK; 


me is the Teſtator's Letters and I think there ca "= 
be no Doubt, but that an Acceptance may be b 
Letter, and it has been ſo determined. There was 
Doubt whether a parol Acceptance be good. Lori 
Chief Juſtice re held it was; Lord Raymond hei 
the Contrary, and there was a like Caſe came one 
before me at Nift prius, Lumley and Palmer (the pl 
ceding Cafe) and I had a Caſe made of it for tht 3 
Opinion of the Court; and it was ſeveral Times a 
ER: and at laſt ſolemnly determined, that ſuch al 
eptance is good; much more therefore an Acer Y 
SNCe by Letter. | | 1 23 
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Re. 


a, As to the PlaintifP's being intitled to Intereſt, I 
beg Ichink it a clear Caſe that he is, though no Proteſt, 
has been made; for that is neceſſary only to intitle. 
1: he Payee to Damages againſt the Drawer, and all 
ot in he Damage that can be had in ſuch a Caſe is the In- 
5: ereſt, ——Decree for the Defendant to pay the Note 
1 vith Intereſt, at the Rate of four per Cent. the Plain- 
nd iff to pay the Coſts to the Time of the Bill of Re- 
"fe and e en Party, to Dear ther own Falte 
, I/. and Cum. 10 Geo. 2. In Chan, Powell and 
rope 3 8. Caſe upon a Bill of Exchange againſt the Ac- 
_ eptor. And it was objected, that the Plaintiff ſhould 
of 1 5 be admitted to prove the Acceptance, until he 
beer! ad proved the Hand of the Drawer. And a Differ- 
1. x was 1 8 between this Caſe, and the Caſe of an 
bir e e e ee ee e 
when i ill be not ſigned by the Perſon who 1s ſuppoſed to 
-red i aw Xt Becauſe an Indorſer is in the Nature of a 
ered oi” Provers whereas an Accepror is not liable, en. 
ticula nis be | G vis fairly ſigned by the Drawer. But as 
11 an 8 . | 18 Juſtice was of Opinion, that the 
£ Mer: Y > Or an Acceptance Was 4 ſufficient Acknow- 
_ Aer on the Part of the Acceptor, who muſt be 
** AI En 1 LOOP the Hand of his own Correſpond- 
e me 5 7 s Ye n not be concluſive Evidence; 
_— e 1 Wo if the Defendant could ſhew the contra- 
ere c 1 raging {ob _ on Behalf of the Plaintiff 
be vid: 40 ; 15855 Wy im. Whereupon the Bill was 
re was ce tanc y 9 7 o which 8 Pg TARA FI 
Loi — D | 7 e e n 
»d belMMoncy advanced. the fYew- ee Jor- 4, 2001, of. 
_—_ ner ap 13 ere to fit out a Ship that had 
che pit d ter having been taken by Pirates. The 
for rer and, le living ar Beharren, che Plain 
mes al ie 4 0 pu iving at Whitchaven, the Plain- 
ſuch A ondent 5 5 19 0 fe N jus Fo 
Accel: -o oy o get him to ſend this Bill, and another | 
= I 504. drawn by the ſame Perſon, and on the ſame — 
7 He ſent both Bills incloſed to the Defend- 
& x | ant, 
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ant, who by Letter acknowledged the Receipt of ti 
them; and writes thus: * The two Bills of Ex- 
* change, which you fent me, I will pay them in 
< caſe the Owners of the Queen Anne do not; and, 
* they living in Dublin, muſt firſt apply to them. [ 
c hope to have their Anſwer in a Week or ten Days. 
* do not expect they will pay them, but I judge it 
* proper to take their Anſwer before I do; Which! 
< requeſt you will acquaint Mr. Wilkinſon with, and 
< that he may reſt fatisfied of the Payment.” In an. 
other Letter he writes, „I have not had an Oppor- 7 
* tunity of ſending the Bills you ſent me to the Own. 
* ers of the Queen Anne to Ireland, but will take the 1 
«< firſt Opportunity, and then ſhall remit to the Gen 
« tleman concerned, according to my Promiſe.” Re 
The Defendant upon this paid the 1507, Bill; but 
in this Action inſiſted, that it did not amount to an fie 
Acceptance, being only conditional, to pay it in cat NM 
the Owners of the Queen Anne did not; and his Pro- C 
miſe to procure it from them was in Favour of the to 
Plaintiff. But the Chief Juſtice was of Opinion, tha Bi 
it was rather in Favour of himſelf; and he having it 
undertaken to write to them, it was not incumbent f af 
the Plaintiff to ſhew any Application to them; ande ha 
as to the Acceptance, it was in his Opinion a ver he 
ſtrong one: The Bill was preſented to the Defend an 
ant: Says he, this is a good Bill, and I will pay it 2 
you need not proteſt it, for it ſhall be paid; 1 onij 
deſire, that for my Convenience you would ftay till dr 
can write to the Owners in Treland, who I do not e 14 
pect will do any thing in it: this will be of Service aft 
me; and as to you, you ſhall be ſecured, for I p t© 
miſe you ſhall have the Money in all Events. — Tx e. 
Bill being payable thirty Days after Sight, the Ju ©fi 
gave Intereſt for thirty Days after the Date of me 
Letters, which acknowledged the Receipt of bei 


Bill. Strange, 648. Wilkinſon v. Lutidge. . 

9. The Defendant accepted a Bill of Exchange ef 
pay it when the Goods conſigned to him, and . Ac 
which the Bill was drawn, were fold. And the Pla 
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of © tiff declared upon the Cuſtom of Merchants. After 
Ex- a Verdict for the Plaintiff, it was moved in Arreſt of 


uin! Judgment, That this Acceptance depending on the 


nd, © 3 Contingency of the Sale of the Goods, was not with- 


I 7 in the Cuſtom of Merchants, or negotiable. But the 


ays. Court, upon Conſideration, held it good. For tho? 
ze it the Plaintiff might have refuſed to take ſuch an Ac- 


ch!!! ceptance, and have proteſted the Bill, yet no Bod 
and can ſay he might not ſubmit to it. And it will af⸗ 
u an- fect Trade, if Factors are not allowed to uſe this 
por- i 2 Caution, when Bills are drawn before they have an 
Jwn- 5 3 


e the 


ö Stran. 1182. Smith v. Abbott. | 
, but 10-4 It is held, that an Acceptance may be quali- 


to an % fied, as thus: 1 accept this Bill, | half to be paid in 


n ca Money and half in Bills. And this is good by the 


Pro. Cuſtom of Merchants; for he who may refuſe the Bill 
of the totally may accept it in Part; but he to whom the 


1, tha Bill is due may refuſe ſuch Acceptance, and proteſt 
raving it fo as to charge the Drawer. Alſo it is ſaid, that 
ent u afterſuch Acceptance, and Refuſal of Payment, he 
; and hath the ſame Liberty of charging the Drawer, that 
a ver 
Jefent RT 
ay it 
100 5 
ay till 


and Payment refuſed. 3 New Abr. 611. Cumb. 452. 
Petit v. Benſon. 9 1 
drawn by F. S. on the Defendant, dated the 25th of 
not er March 1696, payable a Month after Sight, and that 
rvice IRS afterwards, to wit, 27th of April 1697, he ſhewed it 
r I proj 
. 
he Ju don 1 
e of t ment, that this Manner of declaring was abſurd, it 
t of 1 being impoſſible to pay ſecundum tenorem bille at the 
Iime of the Promiſe. Et per Cur. Where the Time 


tenorem bille predifte.” After Verdict for the Plain- 


range 
and on | 
\c Piu >< was fo abſurd as to promiſe to pay the Money ſe- 

; cundum 


1 


Opportunity to diſpoſe of the Goods. A Man who 
is drawn upon to pay at 10 Days Sight, may accept 
Gen- 4 ; for 30 ; though the other might proteſt the Bill. 


he had in caſe the Bill had been accepted abſolutely, 


11. The Plaintiff declared on a Bill of Exchange 


to the Defendant, and he promiſed to pay it ſecundum 
tiff on Non Aſſumpfit, it was moved, in Arreſt of Judg- 


of Payment is paſt at the Acceptance of the Bill, the 
Acceptance can be only to pay the Money; and if 
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cundum tenorem bills, yet that is no mere in Law nom, | t 
; thaß a Promiſe to pay the Money generally. But it 


miſe” to pay the Money. 1 Salt. 127. Fackfon v. f 7 
Higot. Carib. 459. S. C. L. Raym. 364. S. CC. 


of Exchange, Wo] 
Uſarice for 700 Ducats payable-at Amſterdam,” which B 
conſideratione inde, the ſame Day and Year he aſſumed 1 . al 


the Plaintiff. Sir Bartholomew Shower moved in Arreſt 
of Judgment, That the Time of Payment of the Bill 


fetundum tenorem bille, for that was out of his Power: — | 
And tho? this Acceptance was within the three Days _ 
of Grace, iz ache laſt. Pay, within which Time Pay- 


can be made until the ſaid Days are elapſed, yet it is | 


"Us" 


8 


* itt of Ex HAN T 


is better to declare, in ſuch a Caſe, on "A general Pro= 


12. In Aſs Ane the Plaintiff declares upon a Bill 
rawn the 28th of Oflober at double 


eO. 


the Defendant accepted the 3 fſt of December follow- 


. 
. te 


ing; pen quod .devenit onerabilis to pay the Bill, & in 


> 


to pay it ſerundum tenorem & formuam billæ Prædiſte. 3 
Upon Non Aſumgſit pleaded, there was a Verdict for P. 


being expired at the Time of the Acceptance, it was . 4 
impoſſible that the Defendant ſhould aſſume to pay it 


ment is good, and no Prateſt for want of Payment . 5 | 


a Breach not to have paid the Money within the 


 Uſance; and the Plaintiff has no need to ſay im his ä 


Declaration upon a Bill of Exchange, that he did not 
pay it within the Days of Grace; dut if the Fact was | 


that it was then paid, it ought to be ſhewn of the ether 


Side. So that here the Time of Payment was .elap- 


ſed at the Time of Acceptance; and therefore it was 


impoſlible to accept it then to be paid ſecundum ten- 
rem bille. And this Objection is the ſtronger in re- 
ſpect to the Diſtance of the Place; for, admitting 
that Payment within any of the three Days of Grace ">: 


2 be according to the Tenor of the Bill, yet {ME © 


hen the Acceptance here was upon the laſt of the 
Gaid Days, it was impoſſible to pay the Money to the 
Plaintiff the, ſame Day at 3 „ 2. The Ac Is 
tange-here, is not gogd, becauſe no Houſe is men. 
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Of Bitlis of EXCHANGE. 33 
the Plaintiff cited the Caſe of * Jachſon and Pigot, as 
EZ aCaſe adjudged in Point. And Mr. Northey tor the 
EZ Plaintiff ſaid, that there might be ſome Difficulty if 
the Action had been brought againſt the firſt Drawer; 
but none where the Detendant is chargeable by his 
== own Acceptance; for a Man may tender a Bill to be 
accepted after the Time of Payment is expired, to 
oblige the Acceptor if he will accept it, but not to 
affect the Drawer, Ke N 
„ Holt, Chief Juſtice. There muſt be fuch an Accept» 
a nce as will bind the Acceptor, and that is ſufficient. 
As if a Bill of Exchange be payable at London, and the 
Perſon upon whom it is drawb accepts it, but names 
no Houle where he will pay it; the Pars that has the 
= Bill is not bound to be ſatisfied with this Acceptance, 
but nevertheleſs if he will be content with it, it will 
is bind the Acceptor. So if A. draws a Bill upon B. - 
who refuſes to accept it; and C. rather than it ſhall 
be proteſted, accepts it for the Honour of A. this 
Acceptance will bind + C. So if a Man offer to B. a 
Bill of Exchange payable in Amſterdam, and B. re- 
fuſes to accept it unleſs ſome Merchant in London will 
b gn it; if the Merchant figns, he becomes Acceptor 
for the Honour of the Drawer. Acceptance after the 
Day of Payment is common, and there is no Incon- 
Noeenience in it. And Holt Chief Juſtice ſaid, that he 
remembered a Caſe where an Action was broyght up- 
ena Bill of Exchange, and the Plaintiff declared up- 
een the Bill, where it was negotiatcd after the Day of 
ayment; and a Queftion was made, Whether the 
| RS laintiff could declare upon the Bill, or whether he 
- ught to bring Indebitatus Aſumꝑſit? And he faid, 
„hat he had all the eminent Merchants in London with 
vor im at his Chamber at Serjeants Iun, in the long Va- 
ation, about two Years ago; and they all held it to 
ener common, and a very good Practice. And as 
ee the Matter of the Secundum formam, Sc. it is the 
RE 2) ment of the Money that is the Subſtance of the 
mise; and ſo it was held in the Caſe of Jactſen 
ED The laſt Caſe, = + SeeP, 36, Far. 5. 


«4 


34 


and Pigot. 


574. 
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Of Brtus of EXCHANGE, 


1 V. 3. 


Mul ford v. W alcot. 


1 Salk, 


Judgment for the Plaintiff. L. Raym. 


129, 


8 In caſe on a Bill of Exchange OF Plaintiff ſets 
forth, that there is a Cuſtom, that if any Merchant in 
London draws his Bill or Bills upon any Merchant in 
Rotterdam, payable to any Merchant or Order, and 
if the Merchant there accept any ſuch Bill, and be- 
fore the Acceptance or after, the Merchant to whoſe 
Order the Money is directed to be paid, doth indorſe 
it to any other Merchant, and that other Merchant 


doth indorſe it to ſome other, and the Merchant, to 
whom the Bill is directed, accepts it after ſuch In- FS 
dorſement, and fails in Payment to the Merchant to 
whom indorſed at the Time limited, whereby the Bill 


becomes proteſted, and Notice thereof is given to the 


Drawer; that, in ſuch Caſes, the Drawer becomes 
liable to pay the ſame with Damage to the Indorſer. 


That the Defendant drew a Bill of Exchange, 15th fi 


November 1688, on Edwerd Williams, payable in 2 
two Months and a half, to the Order of one Hartopp, 


for 3oo/l. Value of himſelf; and Hartopp the fame Day 5 ; | 
indorſed it to Marques, and Marques indorſed it to 
the Plaintiff: That the Plaintiff afterwards, viz. 8th RAE 


February 1689, gave notice to Williams, and he then 


accepted the Bill: That Williams failed to pay it, and, 


by Reaſon thereof, the ſaid 8th February, the Bill was 
proteſted .z of which Proteſt the Defendant had Notice 
the 28th of April, and did not pay it. m0 
The Defendant demurred generally to the Declars = 
tion, the Bill not being accepted till after the Day of ny 


Payment was expired; and it was inſiſted, that the 


| Proteſt ſhould have been for Non-Acceptance within " 2 


the Time, and Failure of Payment at the Time. 


By Holt C. J. The Law of Merchants made him 1 
liable who was the Drawer of the Bill, = 


Money were not paid, or the Bill preſented within the 


7 


tho? the Ac- 
ceptance were after the Day ; for it need not be ten- 
dered within the Time. Now by that Law the Draw- li 
er is chargeable by the Value received; and tho” the 
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. Time mentioned, yet it oughr {till to be paid; and if 
the Party do not tender and proteſt at the Day, and 
the Perſon upon whom the Bill is drawn fails in the 
mean time, he loſes his Money; otherwiſe if there 
be no particular Damage. Judgment was given for 
the Plaintiff. Holt's Rep. 114. 3 W. S . Mega 
BS dara v. Holt. | 
== 14. A Bill once accepted cannot be revoked by the 

Party that accepted it, tho' immediately after, 700 
before the Bill becomes due, he hath Advice that 
the Drawer is broke. 

h In- 

Time, it muſt be proteſted ; but if accepted for a 
e Bill 


If a Bill is not accepted to be paid at the exact 


longer Time, the Party to whom the Bill is made 
1 payable muſt proteſt the ſame for want of Acceptance 
according to the Tenor; yet he may take the Accep- 
tance offered notwithſtanding. Nor can the Party, 


if he once ſubſcribes the Bill for a longer Time, re- 
oke the ſame, or blot out his Name, altho' it is not 


tance he hath made himſelf Debtor, and owns the 


. raught made by his Friend upon him, whoſe Right 


Enother Man cannot give away, and therefore cannot 


5 tas or diſcharge the Acceptance. 


Note, This Caſe will admit of two Proteſts, per- 
1 three. 


2. For that the Money being demande according 
to the Time mentioned in the Bill, was not paid. 


* the Acceptor ſubſcribed or accepted. 


erſon, to whom the Monies were to be paid, ſtrikes 
D 2 out 


1. One Proteſt muſt be made for not accepting ac- 
' 22 crditig to the Time. 
eclara- 3 8 
Day of 
nat the 3. If the Money is not paid according to the Time 
in 
A Bill was drawn payable the firſt of Fanuary ; the 
We” Perſon upon whom the Bill was drawn accepts it to 
e paid the firſt of March; the Servant brings back 
e Bill. The Maſter perceiving this enlarged Ac- 
1 eptance, ſtrikes out the firſt of March, and puts in 
he firſt of January, and then ſends the Bill to be 
paid. The Acceptor then refuſes. Whereupon the 


1 
Wn: 
11 


36 Of BiLLs F Excnance. =— 

out the firſt of January, and puts in the firſt of March 
again. On an Action brought on this Bill; the 
Queſtion was, Whether theſe Alterations did not de- 
ſtroy the Bill? And ruled; they did not. Per. L. Ch.. 
Juſtice Pemperton. Price E Shute. Paſch. 33 Car. 2. 
in B. R. Malloy, B. 2. C. 10/28; 

15. A Bill may be accepted for Part; for that the 


Party upon whom the ſame was drawn, had no more T jo 
Effects in his Hands; which being uſually done, there 7, 
muſt be a Proteſt, if not for the whole Sum, yet at Bi 
leaſt for the Refidue: However, after Payment of b 
ſuch Part, there muſt be a Proteſt for the Remainder. c 
| Before the Time of Payment of the Bill, the Party R 
may notwithſtanding accept it, and pay it at the Time 5. 
of Payment; or another may accept the Bill for the 
Honour of the Drawer, and if he pay it in Default of ha 
the Party, yet before Payment he is bound to make th 
Proteſt, with a Declaration that he hath paid the ſane ch 
for the Honour of the Drawer, whereby to receive hs Li 
Money again. Molloy, B. 2. C. 10. f. 117. 10 
16. Acceptance to pay leſs than is mentioned in 
the Bill is good for ſo much againſt the Acceptor, 
Stran. 214. Aich. 6 Geo. 1. We gerfloffe and Keen, 
17. Caſe by the Indorſee of a Bill of Exchange 
againſt the Defendant as Acceptor, who on Tende 1 
of the Bill wrote, Meſſrs. Caſtval and Mount, py 
« this Bill when due for Thomas Chitty.” The Bil 
fell due 2d January, 1741; the 8 paid cill te 
19th, at two, and 21ſt of January, the Money wi <« 
demanded of the Defendant. ' For the Defendant i 
was inſiſted, that the Plaintiff had given ſuch a C g 
dit to the Bankers, as to make it his loſs ; andi 
was, compared to the common Caſe, of a Note 08 
Draught kept. 1 
For the Plaintiff; it was ſaid, that there was l. 2 
limited Time, but that of the Statute of Limitatio 3 2 
to ſue the Acceptor; and that the Plaintiff can 
come in as a Creditor of the Goldſmiths ; becavi 
8 have done nothing to make themſelves = Y 
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Of Birrs of Excnance. 35 
The Chief Juſtice held, that it was the Loſs of 


the Plaintiff, who, though he might have refuſed to 
take ſuch an Acceptance, yet had now agreed to it: 
And it was to all Purpoſes in the Nature of a Draught, 
EZ which is always conſidered as actual Payment, when 
a a reaſonable Time to receive it in is elapſed. Stran. 
; 8 1195. Biſhop v. Chitty. NO 


38. A Bill drawn on two muſt regularly have a 


joint Acceptance; but by the Cuſtom of England, 
2 where there are two joint Traders, and one accepts a 
Bill drawn on both for him and Partner, it binds 
both, if it concerns the joint Trade; otherwiſe if it 
concerns the Acceptor only in a diſtinct Intereſt and 
Reſpect. Salk. 126. Pinkney v. Hall. L. Raym. 175. 
1＋6ẽfIl B22 C10 $18 
or the 
zult of 
jake a 
c ſame 


19. If a Book-keeper or Servant or other Perſon, 
having Authority, or uſually tranſacting Buſineſs of 


this Nature for the Maſter, accept a Bill of Ex- 
e ſame change, this ſhall bind ſuch Maſter. 3 New Abr. 
ive bis Law, 611. Molloy, B. 2, C. 10. F. 27. Marius, 
8 104. | | 

ned in : 
ceptor, 
Keen. 
change or Order 2007. Value received of him, and place 
Tende: 
ut, pa 
he Big“ Humphry Biſhop, Caſhier of the York-Buildings 
till th: RF Company, at their Houſe in Winchefter-Street, Lon- 
1Cy wa“ don. Accepted 13th June, 1732, per H. Biſhop.” 


adant [FT his Bill not being paid, an Action was brought 


20. The Plaintiff was Indorſee of a Bill of Ex- 
change drawn from Scotland upon the Defendant, in 
heſe Words. At thirty Days Sight pay to J. S. 


the ſame to Account of the Tor- Buildings Com- 
F pany per Advice from Charles Mildmay, To Mr. 
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43 againſt the Defendant upon his Acceptance. And 
andi 


he Defendant proved that the Letter of Advice was 
addreſſed to the Company; and that the Bill being 
brought to their Houſe, he was ordered to accept it, 
hich he did in the ſame Manner as he had accepted 
other Bills. But Mr. Juſtice Page, who tried the 
auſe, directed the Jury to find for the Plaintiff, 
Which they did accordingly. 
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And now upon Motion for a new Trial, the Court 


held that the Direction was right. For the Bill, up- 


on the Face of. it, imports to be drawn upon the De- 
fendant, and it is accepted by him generally, and 
not as Servant to the Company, to whoſe Account 
he had no Right to charge it, till actual Payment by 
himſelf. And this being an Action by an Indorfee, 


it would be of dangerous ; Conſequence to Trade, to 


admit of Evidence ariſing from ſuch extrinſic Circum- 


ſtances, as the Letter of Advice, And they ſaid, 


this differed widely from the Caſe of a Bill addreſſed 
to the Maſter, and under-wrote by the Servant; 

where undoubtedly the Servant would not be liable, 
but his Acceptance would be conſidered as the Act 
of the Maſter. A Bill of Exchange is a Contract by 
the Cuſtom of Merchants, and the whole of that Con- 


tract muſt appear in Writing. Now here is nothing 
in Writing to bind the Company, nor can any Action 


be maintained againſt them upon the Bill; for the 
Addition of. Caſhier to the Defendant's Name is only 


to denote the Perſon with more certainty, and the 
Yerk-Buildings Houſe is only to inform the Order, 


where the Drawer! is to be found; and the Direction, 


whoſe Account to place i it to, 1s for the Ute of the 


Drawee only, And they compared it to the Caſe of 
Carth, 5. 2 Ven. 307, where a Bill was drawn payable 
to Price, for the Uſe of Calvert, and held that the 
legal Property was in Price, which is ſtronger than 
the preſent Caſe. They ſaid it might be otherwiſe, 


if the Action had been by J. S. who was privy to 


the Tranſaction, and it had appeared he tendered. the 
Bill as a Bill on the Company. But this Plaintiff 


being a Stranger, they could not conſider thoſe Cir- 
cumſtances. The Plaintiff had Judgment, Strange 


95 * - bonus v. : Bibep. 


* 
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SECT. VII 


: 4 Of the Proteſt: The Neceſſity and Validity thereof: 
l ben to be made; and of giving Notice to the Draw- 
= er of the Drawee's Refuſal, 5 


1. A- Proteſt does not raiſe any Debt, but only 
N ſerves to give formal Notice that the Bill 
is not accepted, or accepted and not paid; and this by 
the common Law was, and is {till neceſſary on every 
foreign Bill before the Drawer can be charged; but 
it was not required on any inland Bill, before the 
Stat. 9 and 10 W. 3. nor does the Want of it ſince 
that Stat. deſtroy the Remedy, which the Party had 
before againſt the Drawer for the Principal. 3 New 

r. Law, 612. Molloy, B. 2. Chap. 10. F. 51. 

6 Mod. 80. 1 Salk, 131, See the Note, Page 17. 
2. He, to whom a Bill is payable, muſt regularly 

reſort to the Drawee, and deſire him to accept the 
Bill before there can be a Proteſt ; but if he be dead, 

or cannot be found, theſe are good Cauſes for pro- 

= teſting the Bill; alſo, if after Acceptance, the Drawee 
dies, there is to be a Demand of his Executors or 
== Adminiftrators, and in Default of Payment a Proteſt ; 

and in Caſe the Money becomes due before an Exe- 
cutor or Adminiſtrator can be appointed, yet this 
Delay is ſufficient Caule to proteſt the Bill. 3 New 
4. Law, 612. Molloy, B. 2. C. 10. F. 34. 1 8 

3. But if he to whom the Bill is to be paid dies, 
there can be no Proteſt before a Probate of his Will, 
or Adminiſtration granted; for none but his Execu- 
= tors or Adminiſtrators can give a legal Diſcharge or 
Acquittance for the Money, and conſequently no 
other Perſon can ſue for or demand the ſame : and 
chough Security be offered to indemnify the Drawee 
againſt the Executors, yet he is not obliged to accept 
bbereof; being a Matter left entirely to his Conſidera- 
ion, to judge and determine on the Sufficiency of 
. 1 ſuch 
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9 9 au the Merchant to give him a Note for the, 


an 
happens to fa, there mult be a Proteſt for Non- Pay: 


| Public and ſuch Proteſt is, prima facie, good Evi- 


that it was not paid, and ſufficient to put the Proof 


| 272. 


ofigitiat Bill, bot refuſes" Payment for another Reaſon, a Protelt 


cantor at the Tria, the Party Plaintiff muſt produce the Bill Ac- 


Yori hen Accaptance muſt be remitted. 3 B. 2. C. 10. 
29. 3" 95 230, © 


49, Of. B 1. 1. u S- E KS HAN & Py) 15 
80 „Security ; and.in this: Caſe it is ſaid that if.a 7 
ublic Notary: proteſt the Bill, an Action on = 5 
Ca: i Fes 1.5 57 3 New Ar. Law, 612. Na- N 


1 
2715 Se Bill be left with, 2 Merchant to accept, 
ch, 25Joſt or miſlaid“, he to whom it is payable, 


Raywens, according to the Time limited in the Bill; 

other wie there mut be two Proteſts, the one for, 

II. Aft + Acceptance. and the other. for Non- Payment; 
though ſuch Note be given, yet if the Merchant, 


ment in order to charge, the Drawer. - 3 New Abr, 
Law, 613. Moiloy, B. 120. 10, K. 26. Marius, 


121. 
5. The: Proteft is uſually made by ſome Notary 
dence. oh the Bill was not accepted, or if accepted, 


on the other Side ＋. 3 New Abr. Law, 61 3. Skin. 


6. A Piereſt on. a Levi Bill of Exchange is abs 1 
ſalutely neceſſary to intitle the Party to recover againſt mn 
the Drawer, not only Intereſt and Coſts, but likewiſe. v 
the principal Sum; and for this Purpoſe the Bill muſt. te 
be. preſented in a reaſonable Time; and in Caſe f a 
Refuſal, of Acceptance, or in Caſe the Drawee can- C 
not be found, ic muſt be we in a reaſonable 6 

2 

9 


* Where a Bill is caſually loſt and no new one can be had, 
and the Party, on whom it is drawn does not inſiſt on having the 


magerOn a Copy is ſufficient, 1 Shoa, 164. ä 

| 74 805 the Seas the Proteſt (for Non-Payment) ado the: 
es e Hand is ſufficient to ſhew in Court, without producing 

th —4 Bill üiſelf. But if a Bill in England be accepted, and a 

ſpecial Action grounded on the Cuſtom be brought againſt the Ac- 


cx;pte, and. not the Proteſt ; 3 otherwiſe. he. will fail in his Action 
1 thaß Jane. Therefore it is ſa e that a Bill once Accepted be 
Ke pt, Nt only a Prof lor Non- Payment be remitted ; but a Bill 


let | . vg 5 Time, 


= Of Br1ts of Excnunancr 4 
© Time, and Notice of ſuch Proteſt, as alſo Notice of 
a2 Proteſt after Acceptance and Non-Payment given”. 
to the Drawer in a“ reaſonable Time; for though the 
Drawer is bound to the Party, to whom the Bill is 
© payable, till Payment be actually made, yet it is with 
this Condition and Priviſo that Proteſt be made in 
due Time, and a lawful and ingenuous Diligence 
2 uſed for the obtaining Payment of the Money; and 
the Reaſon hereof is, that the Drawer might have had 
Effects, or other Means of his, upon whom he drew 
co reimburſe himſelf the Bill, which, fince for want 
of timely Notice he hath remitted or loſt, it were un- 
EZ reaſonable the Drawer ſhould ſuffer through his Ne- 
glect. 3 New Abr. Law, 613. Molloy, B. 2. C. 10. 
3 5, As to inland Bills, though. a Proteſt was, not. 
gneceſſary at common Law, in order to ſue the Drawer, 
and is only now neceſſary by the Stat. 9 and 10 V. 3. 
(e. 15.) and 3 and 4 Anne (P. 18.) to intitle the 
Party to Intereſt and Coſts; yet convenient Notice 
g muſt be given by the Party, to whom the Bill is pay- 
Rx able, to the Drawer, of the Drawee's Refuſal or Pay- 
ment, and if any Damages accrue to the Drawer for 
want of ſuch Notice, it muſt be born by the Perſon 
to whom the Bill is payable; but this muſt be left to 
42 Jury, who are to determine herein according to the 
Cuſtom of Merchants. 3 New Abr. Law, 613. 
6 Ad. 80, 8r. 1 Salk. 131. Borough v. Perkins. 
Cumb. 384. Carth. 510. 1 Show, 311. L. Raym. 
993. Sce P. 17. See the next Caſmme. 
. 8. A Bill was drawn on Sutor payable in three 
Days; Sutor broke; the Perſon to whom it was pay⸗ 
able kept the Bill by him four Years, and then brought . 
Amit againſt the Drawer: And by Treby, C. J. 
ben one draws a Bill of Exchange, he ſubjects him- 
1 ſelf to the Payment, if the Perſon on whom it was 
arawn refuſes" either to accept or pay: Vet that is 
ich this Limitation, that if the Bill be not paid in“ 
convenient. Time, the Perſon to whom it is payable: 
1 ® See Page 10, 11, dg 
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to Commerce, if a Bill may riſe up to charge the 


time all Reckoning and Accounts are adjuſted be- 


Payment, and to give Notice to the Drawer of the 


 non-ſuited, becauſe he had declared upon a Cuſtom, 


422 / BirLoeF Ex HAN N. 
ſhall give the Drawer Notice thereof; for otherwiſe 
the Law will imply the Bill paid; becauſe there is a 
Truſt between the Parties, and it may be prejudicial 


Drawer at any Diſtance of Time; when in the mean 


tween the Drawer and Drawee. 1 Salk. 127. Allen 
v. 9. 1 C 

The: Cuſtom of Merchants is, that if B. upon 
wiki a Bill of: Exchange is drawn, abſconds before 
the Day of Payment, the Man to whom it is pay- 
able may-proteſt it, to have better Security for the 


abſconding F of B. and after Time of Payment is 
incurred, then it ought to be proteſted for Non-Pay- 
ment, or after it. But no Proteſt for Non-Payment 
can be before the Day whereon it is payable; Proved 
by Merchants at Guildball, Trin. C I. and M. be- 
fore Treby,, Chief Juſtice. And thes Plaintiff was 


to proteſt. for Non- Payment before the Day of N 

ment. L. Raym. 742. Anon. 

10. The uſual Cuſtom in this Cafe is that the 
Drawer or Indorſer having received the Value, mutt 
procure an able Man, ſome Friend of his to under- 
write: the Proteſt, which is common for Non-Accept- 
ance, or for want of better Security, uſing theſe or 
the like Words: I Here 'underwritten do bind myſelf a- 
Principal, according to the Ouſtom of Merchants, for the We 
Sum of Money mentioned in the Bill of Exchange, whert-' ai 
1 this Froteſ 2 made. Dated, & c. Marius, 117. 


-+olf:a Merchant, who hath icnoited a Bill of Exchange, ſhall 
happen to be inſolvent, or publickly reported to be failed in his 
Credit, and that he doth abſent himſelf from the Exchange be. 
fore the accepted Bill be due: You mult preſently on ſuch Report 
cavſe Demand to be made by a Notary for better Security, and in 
Default thereof, cauſe Proteſt to be: made for want of beiter Se- 
curity, and ſend away that Proteſt by the next Poſt, that you! 


Friend may procure Security to be given, by the Party, who crew 
rhe Bill, Marius, 111. 
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* 


f the Iudorſement on 4 Bill of Extbange, and wha, 
. muay indorſe it. 5 f 


I. I Ndorſement is a Term known in Law, which 
Yon 3 by the Cuſtom of, Merchants transfers the Pro- 
ore perty of the Bill or Note to the Indorſee; and 1s; 
ay- uſually made on the Back of the Bill, and mult be 
the in Writing; but the Law hath not appropriated any 
the ſet form of Words as neceſſary to this. Ceremony, 

and therefore it hath, been held that if. a Man write» 
on the Back of a Bill of Exchange, This is to be 
Paid to J. S or, The. Contents of this is ts be paid to: 


2. Clark having a Bill of Exchange payable to him; 


pace above, and ſends it to J. S. his Friend, who 


prought an Indebitatus Aſiungſit againſt the Acceptor: 
nd it was objected on, Evidence, that the Property 
Vas transferred to E e e e 
Et per Holt, C. J. J. S. had it in his Power to 

ect either as Servant or Aſſignee: if he had filled up; 
he blank Space, making the Bill payable to him, that 
oould have, witneſſed his Election to have received it 
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»bert-' 5 3 Indorſee z but that being omitted, his Intention is 


117. 1 reſumed to act only as Servant to Clark, whole: 
ame he would uſe only in order to write the Acquit- 
- nal nce over it. 1 Salk, 126, Clark v. Pigot, Molloy, 
| in his . 2. Chap: 10. . 27. . 

3. A Bill of Exchange was indorſed in this Manner: 
dle Contents of this Bill unto the Order of J. S. who 
= ugh his Action as Indorſee, averring he had made 
1 Order to any Body to receive the Money; and on 
nourrer it was objected, that J. S. could not main- 
nan Action; becauſe the Indorſement was not to 


* | 


J. S. and ſets his Hand to it, this is a good Indorſe- 


or Order, puts his Name upon it, leaving a vacant 


pot it accepted; but the Money not being paid, Clark, 
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44. Of Brr.1s of Excnance, 


him, but to his Order : But the Court held the Action 
well brought againſt.-the Indorſer; and that among 
Tradeſmen, this Form of Indorſement is commonly 
uſed although it-is intended to be made payable to 
the Perſon, whoſe Order is mentioned. 3 New Abr. 
Law, 609.  Carth. 403. Fiſher v. Pomfret. wa 
4. It hath been adjudged that a Bill of Exchange 
e be indorſed for Part, ſo as to ſubject the Party 
to ſeveral Actions; as if A, having a Bill of Exchange 
upon F. indorſes Part of it to F. S. FJ. S. cannot 
bring an Action for his Part; although he alledge a 
Cuſtom amongſt Merchants for ſuch kind of Indorſe- 
ment: for the Contract being intire and ſubjecting him 
only to one Man's Action, no Cuſtom can make him 
liable to two or more Actions for the ſame Debt. 
3 New Abr. Law, 610. Carth. 466. Hawkins v. 
Cardy. 1 Salk. 65.8. C. where it is ſaid that the 
Plaintiff ſhould Rs acknowledged Satisfaction for 
the reſt. 2 New Abr. Law, 610, L. Raym. 360. 
Stran. 216. 1 Inſt. 385 a. 
5. If a Bill of Exchange is made payable to A. 
who indorſes it to B. who indorſes it to C. which is 
proteſted for Non- Payment; B. may bring an Action 
on this Bill notwithſtanding his Indorfement. 3 New 
Ar. Law, 608. 1 Show, 163. Dekers v. Harriat. 
6. The Money is to be paid to him in whoſe Favour 
the Bill is drawn, or to the Indorſee, in Caſe it be 
indorſed over, of which Indorſement the Drawer and 
Acceptor muſt take Notice at their Peril; alſo if there 
are ſeveral Indorſers and Indorſees, the laſt Indorſee 
is intitled to the * 3 New Abr. Law, 608. 
Cn, 2205 | 
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demanding it from the 
the Indorſer and Acceptor. 


VERY Drawer oY a Bill is liable to t 
Payment thereof, as is every Acceptor and 


rawer, and ſuing bin, and. 


©: lud ftr. Alſo if there are ſeveral Indorſers of the 
E > fame Bill, the laſt Indorſee may bring his Action 
>> againſt the firſt Indorſer, or any of them; for the In- 
> dorſement is, as it were, a new Bill, or at leaſt a 
Warranty, as ſome Books expreſs it, by the Indorſer, 
that the Bill ſhall be paid. 
* Skin. 343. 1 Salk, 125. L. Raym. 181. Stran. 479. 


3 New Abr. Law, 607. 


2. If a Bill be drawn upon A. and he accepts it, 
and afterwards refuſes Payment, upon which the Bill 
is proteſted, the Perſon to whom it is payable may 
bring ſeveral Actions againſt the Acceptor and Draw- 


er: for the Proteſt is no Diſcharge of the Acceptor, 


3 New Abr. Law, 607. 

But though the Drawer, Acceptor, and Indor- 
ſer, are all liable, yet the Party can have but one Sa- 
tisfaction; and until ſuch Satisfaction is actually had, 
he may ſue all, or any of them: And accordingly it 
was adjudged in the Exchequer Chamber, where the 
Caſe was, an Indorſee ſued the Drawer and had 
Judgment againſt him; and he alſo brought an Action 
againſt the Indorſer, to which the Indorſer pleaded the 
Judgment againſt the Drawer: But the Plea was 
held ill; for that the Judgment was not Satisfaction, 
wihout which the Party could not be barred of the 
Remedy which he had againſt the other. 3 New 
Ar. Law, 607. 3 Mod. 86. Skin. 255. Claxton 


; 5 v. Swift, Lut. 878, 882, S. C. ſays the Judgment 


was reverſed, becauſe there was not any Satis faction; 
for the Court were of Opinion, that this Caſe differs 


DIG ſeveral Drawers ſubſcribe, all are liable. %%), B. 2. 
= 10. 8. 16, : 


from 


{> Of BI ILS ff ExcnanGt. 
from the Caſe of two Treſpaſſers, and is rather to be 
reſembled to two Debtors by a joint and ſeveral Ob- 
ligation, becauſe by the Cuſtom the firſt Drawer of 
the Bill, and every Indorſer thereof is liable to the 
Payment of a Sum certain to the laſt Indorſee, tho 
the Action be to recover by way of Damages. _— 
4. And not only the Drawer, Acceptor and Indor- 
ſer, are liable, but alſo, by the Cuſtom of Merchants, 
if one Merchant draw a Bill which is proteſted, and 
another hearing thereof declares, that he, for the Ho- 
nour of the Drawer, will pay the Contents, and 
thereupon ſubſcribes in theſe or the like Words, 1the 7 
#nderwritten do bind myſelf as Principal according 6 
abe Cuſtom of Merchants, for the Sum mentioned in th: 
Bill of Exchange whereupon this Proteſt is made, &c, RY . 
This ſhall as effectually bind him as if he had been the : 
original + Drawer; and by this the Perſon to whom 
the Bill is payable hath his Remedy both againſt ſuch 
Perſon as Surety, and alſo againſt the Principal; but 
the Principal or original Drawer is liable to him who 
thus ſubſcribes for his Honour. 3 New Abr. Law, 
608. Molley, B. 2. C. 10. §. 24. See Page 33. Y 
g. A. draws a Bill upon B. who had Effects enough 
in his Hands to anſwer the Bill, which ſome Time after 
is proteſted; whereupon the Bill is indorſed to A. the 
Drawer, who brings an Action as Indorſee; per Par- 
ker, C. J. at niſi prius, there being Effects, the Ac- 
ceptance was not upon the Honour of the Drawer, and 
ſo the Action is well brought; for when a Merchant 
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* So if one ſubſcribes for the Honour of him who ſubſcribes for 
the Honour of the Drawer, Carth. 129, 130. Lutw. 106, Mx 
+ If a Bill be drawn on J. S. and he refuſes to accept it, or if 
he be out of Town, and has left no Orders or Authority to accept 
Bills; and that A. B. will accept the Bill for the Honour of the 
Drawer : In either of theſe Caſes, the Party to whom the ſaid Bil 
15 , or his Aſſigns, oughr- in the firſt Place to cauſe Proteſt We 
to be made for Non-Acceptance by J. S. and then he may take 
the Acceptance of A. B. for the Honour of the Drawer; for ne 
otherwiſe the Drawer may alledge that he did not draw the Bill 
on A. B. but on J. S. and therefore, according to the Cuſtom of 
Merchants, Diligence ought to be firſt uſed towards F. S. and b) 
Proteſt to prove his Want of Acceptance. Marius, 88. 


2 TED EZ. 3-4 Ro 8 3 4 * \ Fr IR N 

. Fr SIE nt arr 2 fern PTT... Ny begs, 2d 
. n 5 1 — a 

— f | —_" ku, MA. | = — ; 


8 
Ab”, PTE . 


A * * 
E 
2 3 yy a 
A, . 


draw? 


e 
1 1 
— 8 


bo 
Ob- 
of 
the 
:ho' 


lor- 
nts, 
and 
Ho- 
and 


g Ho 


: the 


Se. 
1 the 
hom 
ſuch 

but 
who 
AW, 
3. 
ough 
after 
{. the 
Par- 
Ac- 
„ and 
chant 


bes | for 


aid Bill 


Proteſt 


ay take 
- 8 for 


he Bill 


tom of 


and by 


draw? 


T the 


Of Bills of EXCHANGE. 47 


draws a Bill on his Correſpondent, who accepts it, 


this is Payment; for it makes him Debtor to another 


Perſon, who may bring his Action; fo this is ſuch a 
Payment as may be ſet off upon a former Action, and 
pleaded in Bar of ſuch Action: But if there were no 
Effects, the Action would not lie; for it would have 
been an Acceptance upon Honour only, and the Mo- 
F* ney would be recovered only to be recovered again. 
Vin. Abr. Tit. Bills of Exchange (H.) 12, 10 Mad. 
* Trin, 10. Anne, B. R. Lovere v. Laubray. N 


6. A Bill was drawn at Six Days Sight, and preſent- 


ed and accepted 8th of February, which made it pay- 
able the 14th, and the three Days of Grace brought 
it to the 17th, which was a Saturday, and the Ac- 
ceptor ſtopt Payment on the Tuęſday following, before 


which the Bill was not tendered. And upon this Evi- 


dence it was left to the Jury, who were of Opinion 
that the Drawer was diſcharged at the end of the three 
Days of Grace. Stran. 829. Coleman v. Sayer. © 

7. In an Action upon an inland Bill of Exchange 
brought by the Indorſee againſt the Drawer, it ap- 


oO 


peared the Bill was payable 14th May; that up- 
on Promiſe of Payment, the Indorſce gave the Ac- 
ceptor to the 18th, from thence to the 2cth, thence to 
the 24th, and from thence to the 7th of June, when 
the Acceptor failed. And there being no Notice to 
the Drawer, the Chief Juſtice held it to be the Loſs of 
the Indorſee, Stran. 792. Gee v. Brown, 1 Geo. 2. 


8. In Caſe upon a Bill of Exchange, upon the 


4 Evidence at the Trial before Holt Ch. J. at Guildhall, 
Nov. 23. Mich, 12 W. 3. the Caſe was thus: A. 
drew a Bill of Exchange upon B. payable to C. at 

Paris; B. accepted the Bill; C. indorſed it payable to 
D. D. to E. E. to F. F. to G. G. demanded the 
Bill to be paid by B. and upon Non- Payment G. pro- 
eſted it within the Time, c. and then G. brought an 
Action againſt D. and it was well brought, and he 
covered. Afterwards D. brought an Action againſt 


and though D. produced the Bill and the Proteſt, 
5 | i 3 C 


t becauſe he could not produce a Receipt for the 


4 Money 
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Money paid by him to G. upon the Proteft, as the 
Cuſtom is among Merchants, as ſeveral Merchants 
upo thejr Oaths affirmed, he was non-ſuited. But 
Halt Ch. J. ſeemed to be of Opinion, that if he had 
proved Payment by him to G. it had been well enough, 
L Raym. 742. Mendez v. Carreroon. 8 
9. An Action on the Caſe was brought on a Bill of 
Exchange againſt the Indorſer; and it was ruled by 
Holt C. J. upon Evidence, 1ſt, That there is no Need 
to prove the Drawer's Hand, becauſe though it be 
| forged Bill, the Indorſer is bound to pay it. 2dly, Þ 
The Plaintiff muſt * prove that he demanded it of th: 
Drawer, or him upon whom it is drawn, and that be 
refuſed to pay it; or elſe that he ſought him, and could 
not find him: Otherwiſe he cannot reſert to the Indorfer, 
 3dly, That this was done in convenient Time; for if 
they ſtand and are reſponſible a convenient Time aftet 
the Aſſignment, and no Demand made, the Indorſee 
| ſhall not charge the Indorſer. The Time of foreign 
Bills is three Days, and no Allowance is to be made 
for Sundays and Holidays. Serjeant Wrigbt cited a Caſe 
of one Tracy, who ſtood a Week after the Indorſe.] 
ment, and the Indorſee loſt his Money; which Hot 
Ch. J. thought was too ſtrict: But ſuch Matters muſt 
be left to the Jury. Athly, It is a Queſtion whether 
5 Notice muſt be given, or no; but 'tis fair to ge 
Notice. 5thly, That the Demand muſt be proved ſul 
ſequent to the Indorſement; for if it was precedent, he 
could only act as a Servant to the Indorſer : And lo 

the Demand was ſufficient to charge the Indotſer. Bm 
6thly, If a Man indorſes his Name upon the Back of 
a2 Bill Blank, he puts it in the Power of the Indorſe 
to make what Ule of it he will; and he may uſe it 6 . 

an Acquittance to diſcharge the Bill, or as an Aſſigl 

ment to charge the Indorſer. ythly, In Caſes of Bil- 
urchaſed at a Diſcount, this is the Difference: If 

be a Bill payable to A. or Bearer, it is an abſolut 
Purchaſe ; but if to A. or Order, and it is indorſel RS 
ee Parag. 10, 11, 12, 13, 1 15. 16, and 17, icumediaty Bn 

following. | | 8 
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\ Cab * 1 it in the Power of B. to ſuperſcribe what B. pleaſes. 
dor... 4. If the Indorſee does not demand the Money pay- 
\ Hal 1 I | able by the Bill, of the Perſon on whom it is drawn, 
"ent 3 3 in a convenient ime, and he fails afterwards, the In- 
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at, he 4 Y 


lorſer. 


ack | 
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3 count. 1 Salk. 127. Lambert *. P ack, : 5 
> dorſes it to L. a nd L. brings an Aion fe 


1 . Order, 
3 his Action mult be after the 
= a Pad 
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blank, and filled up. with an Aſſignment, the Indo 
muſt Warrant It as much as if there had beeh F 


10, x <4 drew ; a Bill payable to O. or One ry 


ney againſt O. and Þy Holt it was ſaid, 1 1 
| to prove, that he pa demanded, or et e 


£ : mand his Money, of R. before be 27% ue 9. 155 #Y In- Y 


* dorſement :_ So if the. Bill was drawn. bn any . 
eon Payable to O. or Order, and the Demand t 1 759 
= to his Action ought to be after the Tudor ſement...” 4. 


| indorſed this Bill blank to L. by writing his 2 


al ;.and therefore it was urged, that this was a 
Sale of the Bill, and the Indorſement could not ſub- 

ct the Indorſer to an Action; but, per Holt, the In- 
y =: ement, though upon Diſcount, will ſubject the In- 
dorſer to an action; becauſe it is a conditional \ Wir- 
| the Perſon, on whom it was drawn, do not Pay. ch. 
m2 Holt: If a Man indorſes à Bill blank to B. he püf uts 


the Indorſer, it ãs not neceſſary to prove the Hand of 

the Pz for though it be forged, the Indorfer is 

Tl. ble. .12 Mad. 244. 11 . 3. Lambert v. Oakes. 
11. K. 7 a Note under his Hand payable to 


upon which Lambert. brought the 757 for the Mo- 


E | 3 ey againſt Oakes, Per 5 t Chief Juſt ice, he 08 vght 
No prove that he had demanded, or done his,E1 Ude 


vour to demand, this Money of R. before he —_— 
Wow. upon He Indorſement. pf be Jane. Lai, i 4 
Dl Was. NP MA £0 otber. » Perſon A 
A the e 1 H 

ent. 25 | 
ndorſed this 55 back t 10 56825 Es the 
* Name ne e Vibe Aud flfarę- 
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ranty of the Bill, and makes a new Contract, 5 e 


dorſer js not liable. 5. If the Action be brought againſt 


Woes, or his Order. Oakes indorſed it to Lampert * 
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fore it was urged by Mr. Nori hey, that this was a plain 


upon Diſcount, will ſubject the Indorſer to an Ac- 


thereby puts it in the Power of B. to overwrite what 
he pleaſes, 4. If the Indorſee does not demand the 
Money payable by the Bill of the Perſon upon whom 


ged, the Indorſer is liable. L. Raym. 443. 11 FV. g. 
Lambert v. Oakes. wy 
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Sale of the Bill, and the Indorſement ſhall not ſubjec Þ 7? 
the Indorſer to an Action; becauſe the Bill cannot be Þ 5 
fold to intitle the Vendee to take the Benefit of it, 

without Indorſement; and the Practice among Mer. | 
chants is ſo. But Holt e contra: For their Praftice 7 
cannot alter the Law. And the Indorſement, though | 


tion; becauſe it is a conditional Warranty of the Bill, 
and makes a new Contract in caſe the Perſon upon 
whom it was drawn, does not pay it. 3. Per Hol: 
Chief Juſtice. If A. indorſes a Bill blank to B. he 
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it is drawn, in convenient Time, and afterwards he 
fails, the Indorſer is not liable. 5. If the Action be 
brought againſt the Indorſer it is not neceſſary to 
prove the Hand of the Drawer; for though it be for. 


, REP 8 
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12. Action upon the Caſe for 1707. 105. The 
Plaintiff declared ſeveral ways, viz. 1ſt, Upon two 
Bills of Exchange againſt the Indorſer. 2dly, Upon 
a Mutuatus. gdly, An Jadebitatus Aſſumpfit for Mo- 
ney laid out for the Uſe of the Defendant. Upon 
Non Aſlſumpfit pleaded, the Cafe upon Evidence was: 
Moor, a Goldſmith, ſubſcribed two Notes payable to 
the Defendant; the Defendant on the 19th of Ocfoler 
indorſes theſe two Notes, and gives them and eight 
others to one Zouch, to whom he was indebted; 
Zouch, the 19th of Ofober between the Hours of Ele- 
ven and Twelve, brought theſe Notes to the Plain- 
tiffs, being Goldſmiths, and they accepted them, and 
gave Zouch other Bills, and ſome Money; and after- 
wards, the ſame Day, the Plaintiffs received Money 
upon other Bills of the ſaid-Moor, and might have had 
the Money due upon theſe two Bills, if they had been 
demanded; but in the Night following, about Mid- 
nignt, Moor broke, and ran away: And whether the 
2 Plaintif 
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Plaintiffs or Indorſer ſhould loſe this 1707. 105. was 
* be dhe Queſtion,” . t 

And the firſt Queſtion was, Whether the Accept- 
Mer. ancec of theſe Bills, in Satisfaction for ſa much Money, 
dice be a good Diſcharge of the Indorſer ? And Holt 


8 ed by the ſame Laws and Cuſtoms as other Bills of 
„Exchange; and every Indorſement is a new Bill; and 

ſo long as a Bill is in Agitation, and ſuch Indorſe- 
ments are made, all the Indorſers, and every of them, 
are liable as a new Drawer. That by the Law gene- 


er, and cannot be diſcharged without an Actual Pay- 


| 4 ment, and is not diſcharged by the Acceptance of the 


| 3 Bill by the Indorſee ; but by the Cuſtom this is reſtrain- 
EX <d, viz. the Acceptance is intended to be upon this 


FIrſt Drawer if he can; and if he cannot, then that the 
ndorſer will anſwer it; as if the firſt Drawer be inſol- 
vent at the Time of the Indorſement, or upon Demand re- 
The Fuſes to pay it, or cannot be found. And the Indorſer 
ss not diſcharged without actual Payment, until there 
is ſome Neglect or Default in the Indorſee ; as if he 
daes not endeavour to receive it in convenient Time, 

r Mo- and then the firſt Drawer becomes inſolvent. 


venient Time to endeavour to receive ſuch Bills? Er 
ole ber Holt Chief Juſtice, in Caſe of foreign Bills, be 
upon whom it is drawn hath three Days to pay it, and 
TT the Indorſee of ſuch foreign Bill need not demand 
Payment until the ſaid three Days be expired; and if 
Plain. be, upon whom the Bill is drawn, become inſolvent in 


b 4 the three Days, the Indorſee may proteſt it; and it 
alter 2 ſeems the ſame Time ought to be allowed for inland 
bins, though it was urged, that for foreign Bills a 


Mid. eco receive Advice from the Drawer... 

| And the Chief Juſtice in his Direction to the Jury 
- laid, That hat ſhould: be thought convenient Time 
1 et E 2 ought 


Of Briis of Exenanon 1 


2 Chief Juſtice held, that Goldſmiths Bills were govern- , 


rally every Indorſer is always liable as the firſt Draw- 


5 Agreement, vix. T hat the Indorſee will receive it of the © 


The ſecond Point was, What ſhall be thought con- 


the faid Time, the Indorſer is chargeable ; and after 


longer Time was required; in reſpect the Drawee 
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_ Gught to be according to the Uſage among Trader! 
i in ſuch Caſes, and upon all the Circumſtances : That | 
11 the Plaintiffs had ten Bills delivered to them together; © 
| and that perhaps they had other Affairs that hinder- Þ 
1 ed them from going preſently to receive theſe two Þ © 
Bills; and that they received two other Bills the ae 
Day. The Chief Juſtice left it to the Jury to conſi- 
der; whether the Time in this Caſe were convenient 
Time or not; and if the Plaintiff had convenient 
Time to receive his Money, then to find for the De-. 
fendant, otherwiſe for the Plaintiff, And they upon 
Conſideration found for the Plaintiff; upon which the: 
M19 | Plaintiff prayed to take the Verdict upon the Indebi. 
% tatus Aſumpſit. Et per C. J. You cannot take the 
1 Verdict upon any Part of the Declaration, but that 
ö to which Evidence was given, and here it will be 
b good, if found upon the Bills of Exchange; but if Þ 
the Evidence be applicable to any other Part of te 
Declaration, you may take it upon any ſuch Part, 
wo to which the Evidence is applicable. And becauſe 
1 | Zouch had ſworn that he had received the Benefit of, 
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and had been ſatisfied with, the Bill he took of the | 
Plaintiff, by which the Defendant was diſcharged 
againſt Zouch, the Verdict was taken upon the Inde. 
tatus Aſſumpfit for Money laid out for the Defendant's 
Uſe; and it ſeems the Indorſement by the Defendant 
to the Plaintiffs was good Evidence of a Requelt to 1 
pay the ſaid Money to Zouch. Now Exception aW 
taken that one Bill was payable to the Defendant on- P 
ly, without the Words, or to his Order, and therefor: 
not aſſignable by the Indorſement; and the Chief Ju n 
tice did agree that the Indorſement of this Bill di ” a 
not make him that drew the Bill chargeable to the 1. 
dorſee; for the Words; or to his Order, give Auth Be 
rity to the Plaintiff to aſſign it by Indorſement ; and 
tis an Agreement by the firſt Drawer that he woull 
anſwer it to the Aſſignee: But the Indorſement of : 99 
Bill which has not the Words, or #9 his Order, 1 
good, or of the ſame Effect betwixt the Indorſer and = 
the Indorſee, to make the Indorſer chargeable to tt np 
24 5 | Indorks 4 
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2ndant RE 
veſt to rom taking them. The Prawer lives abroad per- 
Jn wa haps in the Indies, while the Indorſee has no Correſ- 
nt on- pPondent to whom he can ſend the Bill for a Demand, 
-refore or, If he could, yet the Delay would be ſo great that 
ef Ju. 
me 
the 1. RO 


A ucho- RRP pon the Man from whom he received the Bill ? In 


$1 and 
would 


1 s 7 
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Indorſee,. Salt. 131. Hill er al. v. Lewis. - Skin. 
io wth; 


| is that the Indorſer warrants : And becauſe this was 


32 Point unſettled, and on which there are contradic- 


3 tory Opinions in Salt.“ 131 and 133, the Court took 
Time to conſider of it; And on the ſecond Argu- 


ment they delivered their Opinions that the Declara- 
tion was well enough. The Deſign of the Law of 


Merchants, ſaid the Court, in diſtinguiſhing theſe 


from all other Contracts, by making them aſſignable, 
was for the Convenience of Commerce, that they 
; might paſs from Hand to Hand in the way of Trade, 
in the ſame Manner as if they were Specie. Now to 


tequire a Demand upon the Drawer will be laying 
ſuch a Clog upon theſe Bills, as will deter every Body 


no Body would meddle with them. Suppoſe it was in 
ale of ſeveral Indorſements, muſt the laſt Indorſee 
travel round the World before he can fix his Action 


* SeeP. 50, Parag. 12.---The Caſe in Salk. 133. is thus: Action 


na promiſſory Note againſt the Second Indorſer ; and the Plaintiff 
nt of 
ſer and WY 
dor. nl: 


declared without an Averment, that the Money was demanded of 
phe Drawer, or the firſt Indorſer. And this was held good upan 


| 51 otion in Arreſt of Judgment; for the Indorſer charges himſelf in 


e fame Manner as if he had originally drawn the Bill. 1 Cat. 
7% 9 . Harry v. Pert. 


_ common 
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13. A Bill of Exchange being made payable to A. 
or Order, A. indorſes it to B. B. cannot ſue A. un- 
leſs he firſt endeavours to find out the firſt Drawer to 
demand it of him; for the Indorſer is only a War- 
> raxor for the Payment of the Drawer, and therefore 
huable only on his Default; and ſuch Endeavour muſt 
be ſet forth in the Declaration. 1 Salk. 126. Anon. 
14. Caſe upon a foreign Bill of Exchange by the 
Indorſee againſt the Indorſer ; and on general De- 
murrer it was objected, that they had not ſhewn a 
Demand upon the Drawer, in whoſe Default only it 
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common Experience every body knows, that the 
more Indorſements a Bill has, the greater. Credit it 
bears; whereas if thoſe Demands were all neceſſary 
to be made, it muſt naturally diminiſh the Value, by 
how much the more difficult it renders the calling in 
the Money. As to the Notion that has prevailed, 
that the Tndorſer + warrants only in Default-of the 
Drawer, there 1s no Colour for it; for ever Indorſer 
is in nature of a new Drawer, and at Nu, prius the 
Indorſee is never put to prove the Hand of the firſt 
Drawer, where the Action is againſt the Indorſer, 
The requiring a Proteſt for Non- Acceptance is not 
becauſe a Proteſt amounts to a Demand; for it is no 
more than a giving notice to the Drawer to get his 
Effects out of the Hands of the Drawee, who by the 
other's drawing is ſuppoſed to have ſufficient where. 
with to ſatisfy the Bill. Stran. 441. T; rin. 7: Geo, F 
Bromley v. Frazier, 
136. In Action by the Wehn Indorſee of a Bill of 
Exchange againſt the firſt Indorfer, it was held ſuffi- 
cient to lay the Drawer had not paid it, without ſheu- 
ing a Demand. Str an. $15, Caſ. 8 Geo. 1. Lau- 
rence and Jacob. 
16. An Action was brought againſt: the bete 
of a Bill of Exchange. The Bill was given in Evi- 
dence, with an Indorſement only of the Defendant's 
Name; which, as was argued for the Defendant, was 
not an J adotſemnent that would ſubject the Defendant 
to an Action;'to' which the Plaintifl's Counſel. agreed, T5 
but prayed that they might have the Bill back, to 
write over the Indorſement pay the Contents to ]. 
Thead; which was oppoſed by the Defendant's Coun- 
ſel; urging that if the Plaintiff had any Right fo to 
do, he ought to have done it before the Cauſe came 
on, and that he ought not to be admitted to do i 
now. 5 

Lee Chief Juſtice. I believe this hath pas often 
allowed ; ' and I am of Opinion that the Plaintiff 
dreht to be let in now to do it. The Bill was then 

„ 1 See the preceding Caſe. | 
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delivered back to the Plaintiff, and the Words above 


were wrote over the Defendant's Name. 


* It was then objected that the Plaintiff himſelf 
appeared to be an Indorſer of the Bill, and therefore 


the Property out of him; ſo that he could.not-main- 
tain this Action. Upon which it was prayed for the 


to ſtrike out the Indorſements ſubſequent to the De- 
fendant's: which was oppoſed by Strange, Solicitor 


General, averring that he had remembered a like Caſe 


EZ at Mi Prius before Lord Hardwicke, where, though 
be allowed the Bill to be delivered back, to have the 


Indorſement filled up; yet he refuſed to let it be de- 


: 3 | livered back, to have the ſubſequent Indorſements 
ſtruck out. 05 TEE 


— 


To which, Marſh for the Plaintiff ſaid, that the 


& ſubſequent Indorſement being in Blank, amounted to 
nothing; it might be as a Witneſs, Sc. and would 
not ſhew a Transfer of the Property; which appeared 
from the Neceſſity of having the Purport of the De- 

fendant's Indorſement wrote over it. But Slrange 
EXE ſaid, that he was ready to ſubmit this to the Jury, 
whether ſuch an Indorſement were an Aſſignment of 
the Property or not, EGS Tee 


Lee, Chief Juſtice, declared his Opinion, that he 


thought the Plaintiff ought to have this Advantage 
now; and the Bill was therefore again delivered back 


to the Plaintiff, that the Indorſements made ſubſe- 


EX quent to that made by the Defendant might be ſtruck 
out; which being done and the Bill read, the Solli- 
== cor General took this further Objection, that by the 
== Dctendant's Indorſement, as it is now made to pay 
the Contents to J. Thead, and the Record is to Thead 
or Order; ſo it is not the ſame Bill. But upon look- 
ng into the Record, it appeared to agree with the 
ndorſement. eee e 


; 


* This Caſe is reported in Strarge thus: When the Note was 


5 A delivered in, the Plaintiff's Name was upon it: And the Chief 
— Juſtice permitted it to be ſtruck out in Court, it being an Indorſe- 
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It was then urged for the Defendant, that the Plain. 
tiff muſt prove a Demand upon the Drawer, and his 
Neglect to do which was ſubmitted to by the Plain. 
tiffs Counſel without Argument. Upon which it 
appeared in Evidence, that the Plaintiff had, by his 


Servant, from time to time applied to the Drawer for 
ſix Weeks together, and was put off; that at the End 
of fix Weeks, the Drawer became a Bankrupt, and 


the Plaintiff not being able to ſhew that the had given 
Notice to the Indorſer of the Default in the Drawer, 


and the Witneſs confeſſing that he knew of no No- 
tice being given to the Indorſer of his Neglect of 


Payment in the Drawer, it was taken without Argu- 
ment, to be a Diſcharge of the Indorſer, and the 


Plaintiff was nonſuited. Dif. Tr. and Com. 262, i 


Mich. 12 Geo. 2. Thead and Lovell,” © 

17. An Action was brought by the Plaintiff againſt 
the Defendant as Indorſer of an Inland Bill — Ex- 
change for 100 J. drawn at forty Days Sight by one 
Carrick upon one Dedd, in favour of the Defendant, 


who indorſed it to the Plaintiff, Dodd accepted the 
Bill, but did not pay it; upon which it was proteſted 
by the Plaintiff, All which was proved to the Jury; 


but it did not appear that the Drawer had Notice of 


the Non-Payment, before this Action was brought, 


or that any Application was firſt made to him for 
Payment: And this Matter being objected by the 
Defendant's Counſel, ahd they inſiſting that for want 
of ſuch 'Notice 'or Demand, or due Diligence uſed, 
for that Purpoſe, ' the Plaintiff muſt be non-ſuited, 
the Jury gave a Verdict for the Plaintiff ſubject to 


the Opinion of the Court. And as this was a Point 


unſettled, and many contradictory Opinions thereon, as 


appears from the feveral preceding * Caſes, the Couri 


took Time to conſider of it; and this Term unani- 
mouſly were of Opinion that in the preſent Caſe, it 
was not neceſſary to demand the Money from the 
Drawer, or to uſe any Diligence for that Purpofe, or 


. : 


to give him Notice of Non- Payment by the Drawee. 


* From P. 15 Parag. 9. incluſive, 
Lhe, 


Au 
es 
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That a Bill of Exchange was dan Order or- Com- 
mand given by the Drawer on or to the Drawee (who 
© has, or is ſuppoſed to have, Effects of the Drawer in 


that when the Bill is accepted, the Drawee is became 


and Notice of his Non-Payment given in conveni- 


ent Time to the Drawer, the Drawer ſhall not be 


liable; for if it ſhould be otherwiſe, and the Perſon 


vent, without ſuch due Diligence uſed by. the, Payee, 
or Perſon to whom the Bill is payable, to demand 
Payment from the Drawee, or without his giving the 


Drawer timely Notice of the Non-Payment, then 


3 would the Drawer unreaſonably ſuffer through the 
Lagches of the Payee; having no Intimation to call in 


his Effects before the Drawee became inſolvent. 


That when a Bill of Exchange is indorſed by the 


new Bill, and the Indorſer is in the Place of the 


Drawer; and therefore if the Indorſee uſes due Dili- 
gence to get the Money from the Acceptor, and is 
f refuſed Payment, then the Indorſer, who has put 
himſelf in the place of the original Drawer, upon 
Notice of ſuch Non-Payment, is become liable im- 
z mediately, but not otherwiſe; in like Manner and for 
the ſame Reaſon that the original Drawer would have 
been, in the like Caſe, had there been no Indorſement: 
And the Indorſee is not obliged to make any Demand 
upon the Drawer, or to give him any Notice; for 
he does not truſt the Drawer (who may not perhaps 


2 be known to him). The Indorſer is his Debtor, and 


i „ 


| en $2 LOW: TE 
That there was no Difference between foreign and 


See Page 53. h 
„„ as 


9 


> the principal Debtor, and the Drawer. is liable only in 
© = Default of the Drawee, and if due Diligence be not 
uſed to get the 8 from the Acceptor or Drawee, 


upon whom the Bill was drawn ſhould. become inſol- 


RAS 


© his Hands) to pay a Sum of Money to a third Perſon; 


Perſon to whom it is made payable, it is become a 


RE ot barely a* Warrantor or Security for the Payment 


inland Bills of Exchange, except in the Degree of 
— the Conveniency ; and as to foreign Bills, this Matter 


r 
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has been determined before in Strange F, 441. The 
Reaſon of the Judgment there given was for the In. 
conveniencies that would enſue to Commerce in ge⸗ 
neral, from the Diſcredit it would bring upon Bills of 
5 Exchange to be thus clogged with a Neceſſity of giy. 
ing ſuch Notice, and making a Demand on the origj- 
nal Drawer. Now every Inconvenience attending a 
foreign Bill holds to a great Degree, though not equall 
in reſpect to an Inland Bill, if a Perſon ſhould be 
| obliged perhaps in ſeveral remote Parts of the King. 
dom to enquire after and find out the Drawer; and 
therefore in this Caſe it was not neceſſary to prove any 
Enquiry after, or Demand upon, the original Dray- 
er, or any Notice of the Non Payment to him. ; 
That what gave Riſe to the ſeeming Contrariety of 
Opinions upon this Point is the confuſed Manner in 
which Caſes upon inland Bills of Exchange and Pro- | 
miſſory Notes are reported and blended together, 
There is a ſtrong Reſemblance between a. Promiſſory 
Note indorſed and an inland Bill of Exchange, and 
the Law ſhould be ſettled on the Analogy between 
them. Whilſt a Promiſſory Note remains in its 
original State without Indorſement, it bears no Re. 
ſemblance to an Inland Bill of Exchange; but when 
it is indorſed to a third Perſon the Similitude begins; 
for then the Maker of the Note is in the ſame Situ- 
ation with the Drawee or Acceptor of the Bill of Ex. 
change; and the Indorſee of either Bill or Note mul 
demand the Money from the Acceptor of the Bill or 
Maker of the Note before an Action can be brought 
againſt the Indorſer ; that this was determined with 
reſpect to the Maker of a Note in the Court af Con- 
mon Pleas, as cited in Strange *, 1087 3 z that where 
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+ See p. TY, 1 14. 

* 'This Cafe in Strange is thus: A Note was . 27th Ds 
cember, 1732; the Drawer ſhut up his Houſe, and went away the 
November before. And the Queſtion was, whether in general 1 
Demand upon the Drawer is neceſſary before the Indorſet can be 
charged; and if it was, whether in this Cafe the Plaintiff had ſhev% 
Iufpcient in proving the ſhutting up the Houte, F 
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L 516 ſaid in + Oakes's Caſe reported in Ld. Raym. 443, 
* #7bat the Indorſee muſt demand or endeavour to demand the 


Money from the Maker of the Note before he can ſue the In- 


5 


<< 
* 


adorſer; and added further,“ The ſame Law if the Bill 
was drawn upon any other Perſon payable to O. or Or- 
der.“ He does not mean that the Demand muſt be firſt 
made on the Drawer of the Bill of Exchange, before the 


F ndorſee can ſue the Indorſer, but upon the Perſon who _ 
is in the ſame ſituation with the Drawer (or Maker) of 
the Promiſſory . Note, who is the real Debtor, and 


; this is the Acceptor of the Bill of Exchange. 


; hat this Opinion of Holt, which, thus conſtrued, | 


Forced with the preſent Opinion of the Court, was 
: miſunderſtood and confuſed in * Sale. 127 (+ which 


in Oaktes's Caſe) where it is ſaid that the Indorſee of 
a Bill of Exchange muſt, in an Action againſt the 


Indorſer, prove, that he demanded the Money from the 


Drawer, or him upon whom it is drawn, and that be 


reſiſſed to pay it, or elſe that he ſougbt bim and could not 


nd bim; that there was the ſame Miſtake in 12 Mod. 
244; and that the confuſed and ſhort Notes taken of 


F theſe and other Caſes, were the true Occaſion of all 


de Contrariety of Opinions to this Point. 2 
And that upon the whole, in an Action by the In- 


whom the Bill was drawn; And in an Action by the 


= he muſt prove a Demand made, or due Diligence 


As to the firſt, the Chief Juſtice ruled, that a Demand on the 


Drawer was neceſlary, as was determined in C. B. Paſch. 4 Geo. 2. 


? en great Debate. And in this particular Caſe, he held the Plain- 


: f Wy had not gone far enough, but ought to ſhew, that he had en- 
= quired after the Drawer, or attempted to find him out. . 
ee F. 49. Parag. 11. See P. 48. Parag. 9. 


t Mr. Viner ſays, that the Caſe of Lambert v. Pack (1 Salk. 


lz . 244) and Lambert and Oates. (L. Rahm. 442.) which 
| See P. 49. Parag. 10. 
1 6 uſed 


is manifeſtly a wrong Collection from Holi's Opinion 


dorſee of an inland Bill of Exchange againſt the In- 
dorfer, he muſt prove a Demand, or due Diligence 
uſed to make it, upon the Acceptor, or Perſon upon 


indorſee of a Promiſſory Note againſt the Indorſer, 


27.) ſcems to be the ſame with that of Lambert and Oates 


60 Of BII ILS of Excuance; 
uſed to make it, from the Maker of the Note. In 


the King's Bench, Michaeimas han 1758. Heylins 


"_ 1 
If the Indorſee of a Bill accepts but Two- 


2038 from the Acceptor, he can never reſort to the 


: 1 L. Raym. 743. Taſſel and Lee v. Lewis. 


. A Bill of Exchange was drawn. upon the 
Plaintiff at Leghorn which he accepted: But by the 


Law there, if a Bill be accepted and the Drawer fails, 


and the Acceptor hath not ſufficient Effects of the 


Drawer in his Hands, at the Time of the Accept- 


anee, the Acceptance becomes void. And this hap- 


pening to be the Plaintiff's Caſe, in order to diſcharge 


himſelf of this Acceptance, he inſtituted a Suit at 
Leghorn, and his Acceptance was thereupon vacated 


by a Sentence in that Court. Afterwards the Plain- 


tiff returned to England and was ſued here at Law 


upon this Bill, and thereupon he exhibited his Bill in 
the Court of. Chancery for an Injunction and Relief. 


King, Lord Chancellor, was clearly of Opinion, 


that this Cauſe was to be determined according to the 
local Laws of the Place where the Bill was nego- 
riated: And the Plaintiff's Acceptance of the Bill hav- 


ing been vacated, and declared void by a competent 


Juriſdiction; he thou ght that Sentence was concluſive, 
and bound the Court of Chancery here. And in this 
Caſe a perpetual Injunction was granted to enjoin the 


Defendant from ſuing upon this Bill. 22d Nov. 1720. 


2 Eq. Ar. 524. Stran. 733. Burrow v. Jemino. 
20. In an Action by the Indorſee of a Bill of Ex- 


change againſt the Acceptor, it was held not to be 


| neceffary to prove the Hand of the Drawer: And the 


Plaintiff reſted on the Proof of the Acceptance. The 


Defendant offered to prove it a forged Bill by calling 
Perſons who were acquainted with the Hand of the 


Drawer, and would ſwear they did not believe it to 


be his Hand. But the Chicf Tultice would not admit 
this, from the Danger to negotiable Notes, and be- 


cauſe a Man might with Deſign write contrary to his 


uſual Method. And he Was ſtrongly Inclined, that Qual 
- _aQua 
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actual Proof of Forgery would not excuſe the Defen- 
dant againſt his own Acceptance, which had given 
the Bill a Credit with the Indorſee. Stran. 946. Jenys 
v. Tatoler. I TOE i rr NT OI 92 190 TN 

21. Upon a Caſe made at N Prius before Pratt 
Chief Juſtice, it appeared that the Plaintiff had de- 
clared on an Indorſement made by William Abercrom- 


bie, whereby he appointed the Payment to be made to 


| Louiſa Acheſon or Order; and upon producing the 


KB Bill in Evidence, it appeared to be payable to Aber- 


crombie or Order; but the Indorſement was only in 
theſe Words, Pray pay the Contents to Louiſa 
Acheſon;” and therefore it was objected that the Indorſe- 


ment not being to Order, did not agree with the 


Plaintiff's Declaration. But upon Conſideration the 


whole Court were of Opinion it was well enough, 


| that being the legal Import of the Indorſement, and 
that the Plaintiff might upon this have indorſed it 
over to another, who would be the proper Order of 
the firſt Indorſer. Judgment for the Plaintiff, Stran. 
557. Acheſon v. Fountain. Ne 3 
22. Huſſey brought Aſſump/it againſt the Defendant 

Jacob, upon his Acceptance of a Bill of Exchange 

drawn upon him by the Lord Chandos according to 
the Cuſtom of Merchants. The Defendant Jacob 
pleaded, that the Lord Chandos played at Hazard with 
the Plaintiff Huſſey, and loſt to him at one and the 
ſame Time 150 J. and that for Payment and Security 
of the ſaid Sum of 1507, loſt to the Plaintiff, he drew 
this Bill of Exchange upon the Defendant payable to 
the Plaintiff, which the Defendant accepted; and then 


he pleads the Statute of Gaming of 16 Car. 2. Cap. 7. 
by which this Bill of; Exchange, being given for Se- 


curity of the ſaid Sum gained at play, became void, 
Sc. The Plaintiff demurs. And Sir Bartholdmew 


Shower for the Plaintiff argued, 1ſt, That this was 


not within the Statute; for though he well agreed, 


that an Action could not be maintained againit the 


Lord Chandos himſelf for this Money by reaſon of 
this Statute; yet here a third Perſon had made _ 
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ſelf chargeable by his own collateral Engagement, 
viz, by the Acceptance of the Bill, which ſeems to 
be out of the Intent of the Act; the Aſumpſit of the 


Acceptor being altogether different from that of the 
Drawer; for altho' the Conſideration of the Drawer 


was the Money won at Play, yet the Conſideration of 


the Acceptor was the Honour of the Drawer, or his 


Effects in the Hands of the Acceptor. And the De- 
fendant has not pleaded, that the Acceptance was pro 
Solutione et Securitate of it. Beſides, that it would be 
of very ill Conſequence, to ſuffer the Defendant to 
avoid his own Bill and Acceptance by this Means; 
for a Bill of Exchange once accepted by a reſponſible 
Man, is of ſuch Credit among Traders, that it paſſes 
as current as ready Money, and is negotiated from 
one to another through all Europe, and exchanged 
upon valuable Conſideration, till it comes back to 
London. But if the firſt Acceptor ſhall be admitted 
to avoid it by the Statute of Gaming, this will dimi- 
niſh the Credit of Bills of Exchange, and will be a 
great Check to Merchandizing. But to this it was 


anſwered and reſolved by the Court, that if a colla- 


teral Engagement of a third Perſon ſhall not be within 
the Intent of the Act, the Act will be very eaſily 
evaded, and in Effect rendered uſeleſs. And there- 
fore all the Court was of Opinion, that if a Man has 
loſt Money at gaming, viz. more than a 100 J. at one 
Time, and he procures F. S. to be bound for the Pay- 
ment of it, or as the principal Caſe is, gives a Bill of 
Exchange for the Payment of it which is accepted, 
both theſe Securities are void by the ſaid Act. But 
if he who wins being indebted to the Stranger, pro- 
cures him who loſes to bind himſelf to the Stranger 
for the Payment of the Money due by him who wins 
to the Stranger, in Conſideration of a Diſcharge of 
the Money which he hath loſt at Gaming, this Bond 
which he makes to the Stranger is not within the Act, 
becauſe it is made for a juſt Debt. So in this princi- 
pal Cafe, if the Bill of Exchange had been afterwards 
aſſigned tor a valuable Conſideration, the — 
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this Aſſignment had purged the original Canker, and 


rendered it good enough. As where a fraudulent 
Conveyance is aſſigned upon valuable Conſideration, 
this Fraud is purged. (But Sir Batholomew Shower 
faid, that it was ſtrange, that the Party by his Aſſign- 
ment could make that good which was void 40 initio. ) 
But in this caſe at Bar, the Money loſt at Play is the 


Foundation of the whole, which is ill, and therefore 


the Bill and the Acceptance, which are the Super- 


ſtructure, are ill alſo. Note, This is called an Ac- 


ceptance for. the Honour of the Drawer, when a 


Stranger upon whom the Bill was not drawn, in re- 


ſpect of the Drawer, and having no Effects of his in 
his Hands, accepts it. V 

2. It was objected for the Plaintiff, that the Defen- 
dant has not brought himſelf within the Statute; for 
he has not alledged that the Lord Chandos and the 
Plaintiff played upon Tick or Credit according to the 


Words of the Act, which is a penal Law and ought 


to be purſued ſtrictly; for ſuch Gaming was not pro- 
hibited by the common Law. Sed non allocatur; for 
per Curiam the giving of the Bill of Exchange makes 
it evident, that they did not play for ready Money, 
but for UM... „ 

3. It was objected, that the Cuſtom which was 
the ground of the Action, is not anſwered by the 


Plea. Sed non allocatur. For per Curiam it is con- 


feſſed and avoided. It is admitted to be good gene- 
rally, but not with this Ingredient. And by Holt, 


Chief Juſtice, though theſe Declarations ſeem to be 
grounded upon Cuſtom, yet this Cuſtom is properly 


the common. Law. For the Acceptance of the Bill 
amounts to a Promiſe in Law to pay it, and this Pro- 


miſe is grounded upon the Conſideration of Trade. 
4. It was objected, that the Defendant ſhould have 


pleaded the general Iſſue, and given this Matter in 
Evidence; for the Statute ſays that ſuch Contract 
ſhall be void; then nothing is due to the Plaintiff, 


and conſequently the Defendant ſhould have pleaded 


the general Iſſue; for in effe& this Plea does bur 


amount 
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amount to it. Sed non allocatur : for, per Curiam, 

* where the Defendant has ſpecial Matter, conſiſting not 

| only of bare Matter of Fact, but intermixed with 
| : Matter of Law, which will ede the Charge or Ac. 
tion of the Plaintiff, he is not obliged to plead the 
general Iſſue, but may plead it ſpecially. For other- 
wiſe he ſhould: be obliged to commit a Point of Law 
to a Jury who is ignorant of it, which would be 
abſurd. Therefore in Debt upon a* Bond made 
| by a Fems Coverte, while ſhe was Coverte. de Ba- 
ron, the Defendant may plead the: ſpecial Matter, or 
2 non ft elan, and give it Evidence. See 3 Gro. 
871, 900. 4 Co. 13, 14. Lord. Cromwell's Caſe, 
Hob. 127. . 7 65. Dyer, 121. So in this Caſe 
. the Defendant might have pleaded the general Iffue, 
and have given this Matter in Evidence, or he might 
] do as he has done, viz, plead it ſpecially. - And 
i therefore Judgment was given by the whole Court for 
1 the Defendant. _ 
1 Note, In this Caſe, the Caſe of o one | Rofindaie lately 
; adjudged was cited, where the Caſe in effect was thus: 
Al. cavenaated wich B. that the Horſe of A. ſhould 
: run with the Horſe of B. four Heats for 300. each 
Heat; and in Covenant brought for the 120 l. hav- 
ing won every Heat; the Defendant pleaded, the 
Statute of Gaming; and upon Demurrer it was ob- 
jected, that this was not within the Statute; becauſe 
the running of each Heat for 300. was a diſtinct and 
ſingle Wager; and then being but for 30 J. the Sta- 
tute did not extend to it, the Sum prohibited by the 
Statute being 1000. or more. But it was adjudged 
that it was void for the Whole; for it was but 
one intire and ſingle Contract, though the Horſes 
| m run Sour en and chen che Sum Von 
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intermixed with Matter of Law, which will excuſe the Defendant. 


Yeh: 8 V. 3. B. R. R. 1696, Jani v. Fevules. 
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amounting to 120 J. it was expreſsly prohibited by 
the Act. S. C. 3 Keb. 254, 259. IL. Raym. 87. Trin. 
8 W. 3. Huſſey and Jacob. 1 Salk. 344. S. C. 

23. If. A. draws a Bill of Exchange payable to B. 
for the Uſe of C; and B. for a valuable Conſideration 
indorſes it over to D; D. may bring an Action 8 
A. the Drawer; and he cannot plead that the Money 
was extended in his Hands at the Suit of the King, 
for a Debt due from C. for C. being only Cęſtui que 


Truſt, had only an equitable Intereſt, and no“ legal 
Remedy for the Money; and B. is only reſponſible in 


Equity to C. for the Breach of Truſt. 3 New Abr. 


Law, 608. Carth. 5. Skin. 264. 1 Show, 5. . C. 


Evans v. Cramlington, adjudged and affirmed in the 
Exchequer Chamber. 2 Ven. 309. S. C. adjudged, it 


appearing that the Bill was indorſed before any Seizure 


or Writ of Extent iſſued out; and an Indorſement on 
ſuch a Bill was good, by the Cuſtom of Merchants. 

24. A. gave B. a Bill of Exchange for Value received. 
B. aſſigns it to C. for an honeſt Debt; C. brings an 


2 


Indebitatus Aſſumpfit on this Bill againſt A. and had Judg- 


ment; on which A. brings his Bill to be reheved in 


Equity againſt this Judgment; becauſe there was 


really no Value received at the giving this Bill, and 
C. would have no Prejudice, who might ſtill reſort 


to B. upon his original Debt: It was anſwered, that 
A. might be relieved againſt B, or any claiming as 
Factor or Servant of, or to the Uſe of B. But the 


J Chancellor held, that C. being an honeſt Creditor, 


and coming by this Bill fairly for the Satisfaction of a 
juſt Debt, he would not relieve againſt him; becauſe 
it would tend to deſtroy Trade, which is carried on 


80 in Debt on a ſingle Bill made to 4. to the Uſe of him and 


B. the Defendant pleads a Releaſe made to him by J. and on 


Demurrer, it was adjudged for the Plaintiff without Difficulty : 
for B. is no Party to the Deed, and therefore can neither ſue, nor 
releaſe it; but it is an equitable Truſt for him, and ſuable in the 
Chancery, if #. will not let him have Part of the Money; and 


the Book of Ed. 4. cited, that he might releafe in ſuch Cale, was 


denied to be Law: 'a Lew. 255. Of v. Ward. 
| 1 ©; every 
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every where by Bills of Exchange, and he would nor 
leſſen an honeft Creditor 8 Security. Cee, 28. 
Anon. 


25. In Action Brought upon a Bill of Exchange, 


made payable to the Order of the Plaintiff, the De- 


claration ſet forth, that the Defendant by his Accep- 
tance, became liable to pay the Plaintiff, ſecundum 


conſuetudinem Mercatorum. Upon | this Declaration 
there is a Demurrer. 


It was urged for the Defendant, thkt the Plaintiff 


had only an Authority to indorſe the Bill, and then 


the Indorſee might maintain an Action; bur that the 
Plaintiff was not intitled to receive the Money. It 


was compared to the Caſe of a Deviſe, that Executors 


mall ſell Land, where the Executors have only an 


Authority to ſell, but no Intereſt; and therefore im- 


mediately upon Sale, the Vendee is in, not from the 
Executors, but under the Will. 


On the other Side it was ſaid, that if t this was Lbs, 


Multitudes of Bills of Exchange would be over- 


thrown : That, by the Cuſtom of Merchants, there 
is no Difference between payable to the Order of ſuch 


a One, and payable to ſuch a One or Order; and that 


the Cuſtom 1s confeſſed by the Demurrer : That the 
fame Strictneſs and Nicety are not required in the Pen- 


ning of Bills current between Merchant and Merchant, 
as in Deeds, Wills, Sc. Court, Even in Caſe of 


Land, a Grant or Deviſe of the Profits of Land car: 
ries the Land: Order implies Property ; no Diffe- 


rence between having a Power to-difpoſe of Money, 


and having the Money itſelf, What is an Order, 
but an Authority to appoint the Payment of it? 
which the Plaintiff here does to himſelf. Judgment 
for the Plaintiff. Lucas, 286. v. Orale 


B. R. 1 Ges. 1. 


26. A drew a Bill of Exchange upon B. payable 
to C. Then B. accepts the Bill. C. indorſes it ? 
D. Now by this Indorſement by C. to D. B. i 
di ſcharged of any Payment as to C. and if D. indouſes 
it over to E. then B. is diſcharged of. any Payment 
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to D. But if D. pays the Money to E. then D. by this 
Payment becomes again intitled to receive the Money 


of B. and at ſuch Time no other, whether E. or C. 
is intitled to bring any Action againſt B. but D. only. 


So if & pays the Money to D. then B. is diſcharged 
as to D. but C. becomes really intitled, and B. is 


again intitled as to him, but 3 againſt D. 
and E. See Lutw. 885, b. 888. b. 


of erbaute. 0 „ 
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Of the 2 and Remedy 1 Rl of 8 and 


the Manner of drciaring and pleading e 


T Geka agreed, that againſt the Drawer an Ac- 


tion of * Debt, or a general F [ndebitatus Aſump- 


2 6, will lie; for he having received the Money, the 
Law raiſes a Contract, and lays him under an Obli- 


gation to pay it; but it hath been adjudged, that 
neither an Action of Debt, nor an Indebitatus Aſſump/it 
will lie againſt the Acceptor of a Bill of Exchange, 
and therefote the Remedy againſt him muſt be by a 
ſpecial Action on the Cafe founded on the Cuſtom of 
Merchants; for the Acceptance is only a collateral 


Engagement to pay the Debt for another, in the ſame 
Manner as a Promiſe by a Stranger to pay, Cc. if 


the Creditor will torbear his Debr. 3 New Abr. Low; 


. 614. Hard. Wee Lill. 20 and 21 Car. 1 in the Ex- 


5 Deze is is an Agion that les 1086 a Perſon He owes 33 
a certain Sum of Money on Bond or Contract for a Thing ſold, 
which the Debtor refuſes to pay at the Day agreed; then the 
Creditor ſhall have an Action of Debt againft him for the ſame: 


And where the Money is due upon any. Specialty (that is, any 


Deed or Inſtrument under: the Hand and Seal of a P ferſon)) this 
Action and no other lies: Law Die. 

+ Indebiratus Aſſumpi', is a Term ated it in Declarations aue Pro- 
ceedings at os on Law, wliere one is indebted to another in any 
certain Sum z and it is likewiſe an Action thereon. Thid. * if 


IP © nr chequer, 
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Cam. Scacc. Death v. Serevonters. Vi in. Ar. Tit. n 
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chequer, Anon. but ſeems, ſays Mr. Viner, to be NI. 


dent for it. 
Caſe of Brown v. London. 


don. —Freem. Rep. 14. Pl. 13. 
2 Lutæv. 1594. in Caſe of Bellaſyſe v. Heſter, it was 


ton's Caſe. S. C. cited by Rainsford, J. as Milton's 
Caſe, lately adjudged in the Exchequer, and ſays 
that though Hale, Ch. B. ſaid it were well if the Law 


were otherwiſe, yet we all agreed that a Bill of Ex- 
change accepted, Fc. was indeed a good ground for 


a ſpecial Action upon the Caſe, but that it did not 
make a Debt; firſt, becauſe the Acceptance is only 
conditional on both Sides. If the Money be not re. 


ceived, it returns back upon the Drawer, and he te- 


mains liable ſtill, and this is only collateral. 2dly, Be- 
cauſe Onerabilis does not imply Debt. gdly, Becauſe 
the Caſe is pri me Imprefſionis, and there is no Prece- 
1 Mod. 286. Trin. 22 Car. 2. B. K. in 


2. In caſe the Plaintiff declared upon the Cuſtom 
of Merchants, and that T. S. drew a Bill of Exchange 
upon the Defendant to pay to the Plaintiff, which he 
accepted, and has not paid, and likewiſe upon an In. 
debitatus, for that the Defendant had accepted it. It 
was inſiſted in Arreſt of Judgment, that an Tndeb:- 
tatus Aſſumpfit would not lie, but an Action on the 


Caſe only; and of that Opinion were Hale and Rair;- 
ford, who ſaid it was ſo adjudged in the Exchequer 
| fince the King's Reſtoration ; and ſo Judgment was 


ſtayed, HI tante T w1ſden ; for he conceived that the 


Cuſtom made it a Debt by him that accepted the 


Bill. Vent. 152. Mich. 25, Car. 2. Brown v. Lon- 
S. C. accordingly.— 


ſaid by Powe!! J. that an Indebitatus Aſſumpfit does not 


lie upon a Bill of Exchange; and the Reporter ob- 
ſerves, that at this Time it was not denied by the 
other Juſtices, and cites the Caſe of Breton v. London, 
wherein Judgment in like Caſe was arreſted after Ver- 
dict, as reported by Lev. 298. and ſays it has been 


ad} adoed after Verdict, that Action of Debt does not 
15 upon a Bill of F. «change, and cites Hard. 485. 

3. But tho” a general Indebitatus Aſſumpfit will not 
lie againſt the Acceptor 2 a Bil of Exchange, yet 55 
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4. delivers Money to B. to pay over to C. and gives 
C. a Bill of Exchange drawn upon B. and B. accepts 
it, C. may have an Indebitatus Aſſump/it againſt B. as 
having received Money to his Ule, but muſt not de- 
clare only upon the Bill of Exchange accepted. 3 New 
Ar. Law, 614. I Ven. 153. 1 Rol. Abr. 32. 
4. As to the Manner of declaring on a Bill of Ex- 
change, this is ſaid to have varied; the Declaration i in 
ſome Caſes being general; ſometimes ſpecial, and laid 
hag an expreſs Promiſe, and at other Times without 
: But 1t ſeems to be now ſettled, that the Cuſtom of 
Ne concerning Bills of Exchange, being Part 
of the Common Law of which the Judges will take 
Notice ex Officio, it is unneceſſary to ſet forth the Cul- 
tom ſpecially in the Declaration, and that it is ſuffi- 
cient to ſay, that ſuch a Perſon, according to the 
Uſage and Cuſtom of Merchants, drew the Bill. 
2 New Abr. Law, 614. Co. Litt. 182. 2 Inſt. 404. 
Yelv. 136. 4 Co. 76. Cro. Car. 301. Hard. 486. 
I -Saik, 125, 127. Lutav. 233. Carth. 83, 269. 
5 Mod. 367. 1 Shou 127. 3 Mod. 226, L. Raym. 
1642; 
5. In Caſe upon a Bill of Exchinge againſt the Ac- 
ceptor, it was alledged generally quod acceptavit. And 
on Demurrer to the Declaration Exception was taken, 


that by 3 Anne, C. . the Acceptance mult be in writ- 
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ing, and therefore this ought to be alledged to be ſo. 
Sed per Curiam, Acceptavit is enough, and, if Writing 
is neceſſary, it will be implied. Beſides, the Writing 
required by the Statute is only in order to make the 
Drawer liable to Damages and Coſts. The Plaintiff. 
mult have Judgment. Stran. 8 17. Erſtine v. Mur- 
ay. 
6. As by the Cuſtom of Merchants public Nota- 
ries uſually proteſt Bills, it hath been held that plead- 
ing proteſtavit ſeu proteſtari cauſavit is fafficient; and 
that the Party may plead proteſtavit, and give in 
Evidence that the Notary Public did it. 3 New Ar. 

Laus Sd oh Cum, 153. | 3 
F . 7 J. 
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If the Drawee be dead, or cannot be found to 
accept a Bill, thefe are good Cauſes of proteſting. it; 


and alledging in pleading, that the Party on whom 


the Bill was drawn non fuit inventus, is ſufficient, 


without 3 that * wWas made after him. 
_ Carth, 510. 


8. 15 a "Bill of Exchange be drawn at Uſance, it 


mult be averred what this Ufance is; 
Court will not take Notice of it. 
Ley v. Cambell. See P. 12. 

9. Debt againſt a Merchant upon a Bill by him 
pe at the Feaſt of the Purification called Candle 


otherwiſe the 


mas-Day ; and after Judgment for the Plaintiff, it 


was moved in Arreſt hereof becauſe Payment at 


Candlemas is not known in our Law: But Judgment 


was affirmed ; for that amongſt Merchants ſuch Pay- 
ment is known to be on the 2d of February; and ts 


Judges ought to take Notice thereof for the Mainte- 
nance of Traffic. Vin. Abr. Tit. Bills of Exchange, 


Sc. (A) 1 Y elo. 1 35. Mich. 6 Fac. B. R. Pierſon 
v. Pounteys. Note, it ſeems by this Caſe it is not ne- 


ceſſary to aver in the Declaration, that es: 


was the 2d of February. 


10. In an Action upon the Caſe upon a Bill of 


Exchange, the Plaintiff in his Declaration declared 


upon a Bill of Exchange, and that he offered it to 


the Perſon on whom it was drawn, and he refuſed to 
pay it, per quod the firſt Drawer devenit onerabilis per 
conſuetufinem, Sc. and there was an Hudebitatus A. 
ſumpfit, and a Quantum Meruit, in the Declaration. 
Judgment by Default, and a Writ of Inquiry of Da- 
mages, and intire Damages given. And now it was 
moved in Arreſt of Judgment, that as the Matter 
ſtood upon the firſt Count, this Action was founded 
upon a Deceit, the Bill not being paid according to 
the Warranty, every one who draws a Bill warranting 
the Payment thereof; and therefore being in the 
Nature of an Action for a Deceit, which is a Tort, it 
cannot be joined with an Aſumpſet, , which is founded 
upon a Contract; and therefore, for want of laying 

an 


I Salk. 131. Buck: 
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an expreſs Promiſe; it was ill, intire Damages bein 7 
given. Nerthey laid, that the Action was founded 


opon the Cuſtom, and that the Obligation aroſe by 


that, and therefore the Action is maintainable with- 
out ſhewing a Promiſe. Cro. Car. 302. A Declara- 
tion upon a Bill of Exchange without ſhewing any 
Promiſe ;z and the Bill is ſo. 2. This ſounds all in 
Contract; for the Cuſtom raiſes a Promiſe in Law, 
that the Drawer will pay the Money, if the Perſon 
upon whom it was drawn refuſes to pay it. And 2 


Cro. 307. ſays, that if a Merchant accepts a Bill, it 
has by the Cuſtom the Force of a Promiſe to compel 


him to pay the Money. Holt Chief Juctice at the Be- 
ginning ſeemed to agree with the Objection, and ſaid, 
that he who draws the Bill warrants the Payment of 

it, and, if he does not, it is a Deceit, and one may 
have an Action upon it; but then they ought not to 
Join it with an Action upon a Promiſe. That is the 


Caſe of Sir Foba Dalſton, and Fanſon, Mich. 7. M. 3. 


B. R. (Raym. 58.) In the Time of 2 Cro. they were 
not arrived at this Way of declaring upon Bills of 
Exchange. Gould Juſtice cited 1 Sid. 300. that if a 
Man brings Aſſump/it for the Arrears of an- Account, 
where the Action formed 1s Debt, he ought to lay an 
expreſs Promiſe to maintain the Action. Holt ſaid, 
that the Notion of Promiſes in Law was a metaphy- 
fical Notion; for the Law makes no Promiſe but 
where there is a Promile in the Party. Afterwards in 
this Term Judgment was given for the Plaintiff, be- 
cauſe the Drawing of the Bill was an actual Promiſe. 
L. Raym. 338. Strake v. Cheeſeman. S. C. 1 Salk. 
/// 5 Get 37th, 
11. Aſumꝑſit for 40 JI. The Plaintiff declares upon 


2 Bill of Exchange for 20/7. payable io Days after 


Sight, and that the Bill was ſeen by the Defendant, 


and accepted the gth of May; and then he ſhews an- 


other Aſunmſit for the other 20. Sc. The Defend- 
ant craves Oyer of the Original, and upon that prays 
that the Writ may abate gu primam Promiſſionem, 
becauſe the Original bears Teſte the 15th of May, & 

1 F 4 the 
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the Bill was not payable until 10 Days after Sight; er 


toad alteram Promiſſionem, he necks | in Bar without 
1 506 The Plaintiff demurs. It was argued by 


the Defendant's Counſel, that if the Bill be payable 


10 Days after Sight, the Day of Sight ſhall be taken 
exclulive, as well by reaſon the Word Poſt, as be- 


cauſe it is always ſo underſtood among Merchants. 
But the Court was of Opinion, 1ſt, That i in real Ac- 
tions the Writ may abate in Part, but in perſonal Ac- 


tions a Writ cannot abate | in Part. Therefore, admit- 
ting that the Day is excluded here, the Writ muſt 


abate for the Whole, or not at all. 2dly, That there 
is no Fraction of a Day in this Caſe; for the Law 


will never account by Minutes or Hours to make Pri- 


orities in a ſingle Day, unleſs it be to prevent a great 


Misfortune or Inconvenience; as if a Bond be made 


the firſt Day of January, and this Bond is releaſed the 


ſame Day, the Bond may be averred to be made before 


the Releaſe. So if a Feme ſole bind herſelf in a 


Bond, and the ſame Days marries, one may aver that 
ſhe married after the Bond delivered, In Aſſize it ap- 


pears, that the Deſſeiſin was done the ſame Day on 
which the Writ was teſted; yet this ſhall not abate the 


Writ, becauſe the Aſſize might be purchaſed after the 
Diſſeiſin. 3. That if there i is a Ciiſtom among Mer- 


chants, that the Day of the Sight ſhall be excluded, it 


ought to have been pleaded ſpecially : for it is a/ſpe- 


cial Cuſtom of which the Court cannot take notice 
without pleading. And Powell Juſtice ſaid, that the 
Coutt would take notice of the Lex Mercatoria, as 
that there is no Survivorſhip, or of a general Cuſtom, 


as. Gavel-kind ; but that ſuch ſpecial Cuſtom as this 


here ought to be pleaded. As in Action upon a Bill 
of Exchange, unleſs the Plaintiff declares upon a Cuf- 
tom to ſupport the Action according to the common 


Form, the Action will 'not be maintainable. 4 Pow- 


ell and Nevill, Juſtices, were of Opinion, that the Day 
on which the Bilt was ſhewn ſhall be reckoned one of 
the ten: For, according to Clayton's Caſe (5 Co. i. 
I eu 3 g's. ) and al the you, when the Com- 


heat — putation 
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putation is to be made from an Act done, the Day on 
 whichthe Act was done muſt be included; becauſe 
ſince there is no Fraction in a Day, that Act relates 
to the firſt Moment of the Day in which it was done, 
and was, as it were, then done. But when the Com- 
putation is to be from the Day itſelf, and not from 
an Act done, there the Day on which the Act was 
done muſt be excluded by the expreſs Words of the 
Parties. As if a Leaſe be made to commence à die 
datus, the Day is excluded; but if it be a confectione, 
vphich is an Act done, the Day of the making ſhall be 
included. But Treby Chief Juſtice contra held, that if 
a Bill be payable 10 Days after Sight, the Day of 
| Sight cannot be accounted one of the 10 Days, but 
ſhall be excluded. rſt, Becauſe it may be ſeen the 
laſt Minute of the Day, and that may be intended as 
reaſonably, as that it was ſeen the firſt Minute. 2dly, 
The Party may have the“ whole Day to view the 
Bill, and that is allowed him by the Law. 3dly, Be- 
cauſe the contrary Conſtruction ſeems abſurd ; tor then 
if a Bill be payable one Day after Sight, it mult be 
paid the ſame Day that it 1s ſeen, which 1s not the 
Day after the Sight, as the Bill requires T. As to 


According to the Cuſtom of Merchants, the Party on whom 
the Bill is drawn, may have 24 Hours to conſider whether he will 
accept it, or not. Marius 62. N wot, 15 9 

+ You are to take ſpecial Notice, ſays Marius, that the Day on 
which the Bill of Exchange doth fall due, is always to be ac- 
counted as Part of the Time limited in the Bill of Exchange as 
included therein; ſo that the Day on which any Bill of Exchange 
doth fall due doth belong to the Party which is to make Payment 
thereof, as being Part of his Time, As for Example, ſuppoſe a 
Bill is made payable at thirty Days Sight, and it be accepted the 
5th Day of February { February having but 28 Days) you m  rec- 
kon from the 5th-of February to the 6th for one Day, and from 
thence to the 7th, two Days, and fo forward (allowing 24'Haurs 
to a Day) it will fall due, or the zo Days will expire with the 7th 
of March incluſive; And in like Manner with Bills payable at 
Ulance, double or treble Uſance, or Bills payable, at a prefixt 
Day: the full Time of the Uſances or prefixt Days mult be taken 
Incluſive as Part of the Lime appointed for Payment of the 3:1}: 
{1nd three Days after the Expiration of that Day are uſually 1- 
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Claytan's Caſe, he admitted that it was good Law, 
but not contrary to his Opinion: for if a Man make 


a Leaſe the firſt of January, to have and to hold a 
confectione for a Tear; there the Day of the making 
muſt be accounted one, becauſe being a Leaſe from 


the Delivery, and to continue but for one Year; unleſs 
the Day be included, the Leaſe will not determine un- 


til the End of the iſt of January the next Year, and 


ſo there will be two firſt Days of January in one Year, 
But notwithſtanding his Opinion, becauſe his Brothers 
were of a contrary Opinion, he ordered TIES che De- 
fendant ſhould anſwer over, 

Note, Before this Opinion of the Court was pro- 
nounced; the Defendant's Counſel offered to take Ex- 
ceptions to the Declaration; but the Court refuſed to 
admit them ; for per Curiam upon a Plea to the Writ, 
the Defendant cannot take Exceptions to the Count 


before the Writ be adjudged: good; for then the De- 


fendant has Time enough to take Advent of the 
Declaration, and before it is needleſs, becauſe if the 
Writ be abated, that will determine the whole. After 
this it was objected, That the Defendant had not 


made 8 and the Queſtion was if this was 


Matter of Form, and fo aided by the general Demur- 
rer. And prima facie the Court was of Opinion this 
was Matter of Subſtance; becauſe the Defendant is 


no Party to the Action without Defence: But after 
having conſulted the Judges of the King's Bench, 


where it has been a long Time held Matter of Form, 
TAY agreed that it was aided by the general Demur-, 

; though at the ſame Time they ſeemed to comply 
with that Opinion, rather than to approve it with their 
own Judgments, to the end that there might be a 
Conformity between the two Courts. L. e 280. 
In C. B. 9 W. 3. Bella 7s and Heſter. S. C. Lutw. 


1389. 


. in 8 as well for kim to whom payable, to procure 
Payment thereof, as for him, on whom the Bill 1 is drawn, to pa) 
it, Marius, 94. 


12. The 
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12. The Plaintiff brought an Action upon the Caſe 
upon a Bill of DO againſt the Defendant, and 
| declared upon the Cuſtom of Merchants, which he 
EF fſhewed to be thus: That if any Merchant ſubſeribes 
a Bill, by which he promiſes to pay a Sum- of Money 
to another Man or his Order, and afterwards the Per- 
ſon to whom the Bill was made payable/ indorſes the 
ſaid Bill for the Payment of the whole Sum therein 
contained, or any Part thereof, to another Man, the 
firſt Drawer is obliged to pay the Sum ſo indorſed to 
the Perſon to whom it is indorſed payable; and then 
the Plaintiff ſhews, that the Defendant Cardy, being a 
Merchant, ſubſcribed a Bill of 46/7. -195: payable to 
E Blackman or his Order: That Blackman indorſed 430. 
436. of it payable to the Plaintiff, Sc. The Defendant 
Vjpleaded an inſufficient Plea. - The Plaintiff demurred, 
and the Defendant joined in Demurrer. And ad- 
© judged per totam Curiam that the Declaration is ill: 
Por a Man cannot apportion ſuch perſonal Contract; 
becauſe he cannot make a Man liable to two Actions, 
where by the Contract he is liable but to one. As if 
| Ai. grant a Rent-Charge of 201. per annum to B. B. 
grants 10/. to C. C. cannot compel the Fer-tenant 
= to attorn. So if Lands are conveyed with Warranty 
to A. and B. their Heirs and Aſſigns, if Partition be 
made, the Warranty is extinct. See Hob. 29. But 
iet in the principal Cafe the Plaintiff had acknowledged 
„the Receipt of the 31. 155. the Declaration had been 
© good. And though it was objected by Mr. Northey 
for the Plaintiff, that the Plaintiff has made Payment 
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d 
of a Part to be a Part of the Cuſtom, and therefore it 
! was well enough by the Cuſtom. Holt Chief Juſtice 
| © anſwered, that this is not à particular local Cuſtom, 
but the common Cuſtom of Merchants, of which the 
Lay takes notice; and therefore the Court cannot take 
= the Cuſtom to be ſo, And the whole Court were of 
= Opinion, that Judgment ought to be entered for the 
= Defendant, But, upon the Importunity of Mr, 
Most, Leave was given to the Plaintiff to diſconti- 
; n S 13 


— —— 


— St So == on, 


. » 
1 — eG, —— — 
— 3 eee 


— ga Ah 


— net 


8 
2 2 
—ů 


— Io 


- 


= "i. 


. . RE ˙ — EI 


. 


— Ac — — i 


— r f 


— - — 


— 


Wines in France to F. 


n — 


76 OFBIIL ILS EXCHANGE. 
nue upon ment of Coſts. T. Ram. 306. Har. 

kins. v. Cardy. 

13. In Alamo 7 the Plaintiff DART that the Cu. 


tom of Merchants is, if one, for Mares delivered to 
bim or his Factor, makes a. Bill of Exchange. direfied to 


4 Merchant,. and he to wham it is directed accepts of it, 


and after refuſes to pay, aud this is proteſted before a 


Public Notary, then he, who delivered the Bill, is 


Bound to pay it; and alledges that he delivered ſuch 
S. the Factor of B. and he 


thereupon delivered a Bill of Exchange for the Mo- 


ney to J. N. who accepted it, and had not paid it, 


and found upon Non ſums i: for the Plaintiff. It 
was aſſigned for Error that this Action is grounded 


upon the Cuſtom of Merchants, and it is not ſnewed 
that the Plaintiff was a Merchant at the Time of the 
Bill of Exchange delivered; but becauſe he is named 
Merchant in the Declaration, and the Bill is for 


Merchandize ſold, it ſhall be intended he was a Mer- 


chant; at the Time, and ſo Judgment affirmed. Vin. 
Ar. Tit. Bills of Exchange (C) 2 Cre. J. 301, 302. 


Pl. 5, Paſch. ꝙ Car. B. E. Barnaby v. Rigault. | See 
Page 8. Parag. 4. 
14. In Cale on the Cuſtom of Merchants, on ac- 


cepting à Bill of Exchange from Paris; the Defend- 
ant demurred after Iſſue offered on Payment, and ex- 
cepted that 0 Time appears when the Bill was payable, 


being only an double Uſance, and no particular Cuſtom at- 


ledged that double Lſance ſignifies two Months; ſed nai 


allocatur ; it being a known Term among Merchants 
that, Uſance is a Month, double two Months, and be- 


ing averred be had no! paid in two Months, it is well 
enough, and Judgment for the Plaintiff, the Defend- 


ant having. wayed the Advantage hercof by pleading 
Payment; but by 7: wiſden 7 7. had it been on. Demurrer 
to the Declaratioh, the Plaintiff ſhould aver a parti- 


_ cular Cuſtom that, Uſance ſignifies a Month, c. Vin. 


Abr. Tit. Bills of Exchange (O) 4 3 Keb. 645. Pl, 
& Ha, * and 28 e 11 Smart v. Dean. . 
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15. Demurrer to a Declaration on a Bill of Ex- 
change, becauſe it ſays only that the Party to whom 
it was directed did not accept it, but ſays not that it 
was ſhewn or tendered to him, and the Demurrer al- 
lowed ; for elſe it would be in the Plaintiff's Power 
to charge the Drawer, when' perhaps the Drawee 
was ready to pay the Money according to the Te- 
nor of the Bill, had it been tendered to him. Vin. 
Abr. Tit, Bills of Exchange (O) 5. 2 Show. 180. 
Pl. 179. Hill. 33 and 34 Car. 2. B. R. Mercer 
16. In an Action on the Caſe on a Bill of Exchange, 
alledging the Cuſtom, and that the Bill was drawn 
ſuch a Day, Sc. but Exception was taken, hat the 
Date of the Bill was not ſet forth, yet held, per tot. Cur. 
Z that it was well enough, and they would intend it 
dated at the Time of drawing it. Vin. Abr. Tit, Bills 
of Exchange (O) 7. 2 Show. 422, Pl. 389. Hill. 
36 and 37 Car. 2. B. R. De la Courtier v. Bellamy. 
. In Debt upon a Bill of Exchange by an Indor- 
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3 ſee, the Plaintiff had Judgment. It was aſſigned for 


Error, that the Plaintiff had not averred in his De- 
= Cclaration hat the Value was received by the Drawers of 
E the Bill: Sed non allocatur ; for it lies not in his Mouth 
to ſay ſo, and it is not material to him whether it was 
MW paid to them or not, and therefore Judgment was af- 
' WF firmed. Vin. Abr. Tit. Bills of Exchange (O) 8. 
5 Lutw. $885. b. 889. a. 1 Fac, 2. in Cam. Scacc. 
& Heath v. Serwonterss © „ 
E 18. Action ſur le Caſe on a Bill of Exchange brought 
| W *7gainft the Acceptor by the Plaintiff as Adminiſtrator 
do the Party to whom the Bill was payable, on the 
1 4 Cuſtom of Merchants; and Breach was aſſigned, pred 
amen the Defendant ad vel poſt pred. diem, viz. the Day 


. of Payment, non ſolvit nec aligualiter pro eiſdem huc uſque 
/ contentavit, Demurrer to the Declaration, becauſe he 
/ did not ſay non ſolvit, at or before the Day, and a Pay- 
| ment before the Day is a Payment at the Day; but 
: held good per Car. becauſe ſaid huc nſque non, &c. 


Judgment for the Plaintiff, Vin. Abr. Tit. Bills of 
Exchange 
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Exchange (O) 9. 2 Show. 437. Pl. 40⁰. Mink. 1 
Fac. 2. B. R. 22 v. Law. 


19. In Covenant to pay ſo a n to the 


Plaintiff or his Aſſigns as ſhould be drawn on the De- 
fendant by a Bill of Exchange, and the Breach was 
aligned in Non-payment.. The Defendant pleaded 


that the Plaintiff, ſecundum legem mercatoriam, did aſ- 
ſign the Money to be paid to A. who aſſigned it to B. 
to whom the Defendant paid 1001. and tendered the 


reſt, Upon Demurrer it was objected, that the Plea 
was ill, becauſe the Defendant did not ſet forth the 


Cuſtom of Merchants in particular, without which the 


Aſſignments are void, of which Cuſtom the Court 


cannot take judicial Notice, but it muſt be pleaded; 


and the Court were of Opinion that the Plea was 15 
good. Vin. Abr. Tit. Bills of Exchange (O) 11. 
Mod. 226. Trin. 4 Jac. 2. B. R. Carter v. Dow: 

rith. Carth. $3. Mich. 1 W. and M. the S. C. (In 


Cam. Scacc.) the Court ſeemed of Opinion that they 


ought to take notice of the Law of Merchants, be- 
cauſe it is Part of the Law of the . 


becauſe it is the moſt general amongſt all their Cuſ- 
toms, and the Judgment was reverſed. —Show. 127. 
$. C. in Error in the Exchequer Chamber, the Court 
held the Plea good, and the Judgment was reverſed, 
20. In Caſe, c. upon a Bill of "Exchange, wherein 
the Plaintiff ſet forth the Cuſtom of London among 
Merchants and others dwelling there, that if any 
Merchant ſhould draw a Bill of Exchange directed to 
another requiring him to pay a Sum of Money, and 
if that Perſon did accept the Bill, then he became li- 
able to pay the Money ſecundum: acceptationem præd: 
that one King drew a Bill at Sandwich upon the De- 


tendant to pay 8 1. to the Plaintiff, and that the De- 
fendant accepted the Bill, but had not paid the Mo- 


bey. Exception was: taken that the Acceptor is to 
pay ſecundum acceptationem ſuam, and no Time 1s 
mentioned in the Bill itſelf when the Money was to be 
Path nor Ins the Phaintiff ler forth that the Defendant 

aceepte 


Land, and eſpeci- 
ally of this Cuſtom concerning Bills of Exchange, 
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accepted it to pay it at Sight, or at any certain Time; 
and ſo it might be that the Time of Payment was not 
paſt before the Action brought, and this was held a 
good Exception; but by Conſent the Plaintiff was to 
amend his Count. Vin. Abr. Tit. Bills of Exchange 
(O) 12. Lutw. 231, 233. Mich. 4 Fac; 2. Ewers 
„nnn nl ene none HEN. 57 ref 
' 21. C. drew a Bill of Exchange upon R. and Com 
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pany in Oports for 1000 Millerees, upon the 6th of 
: 2 Avguft, payable 30 Days after Sight, and upon the | 
> ©. 14th of Auguſt the King of Portugal leſſened the Va- 
wee of the Millerees 20 per cent. fo that it was impoſ- 
ſible to have Notice. The Bill was preſented for Ac- 
„ ceptance, with the Advance of 20 per cent. R. was 
t WF ready to accept and pay at the current Value, but not 
| © with the Advance, and therefore there was a Proteſt 
for Non-Acceptance, and an Action was brought a- 
| IE gainſt the Drawer. It was ruled by Holt Chief Juſtice, 
N that here, there not being Notice, the Bill ought to be 


© paid according to the antient Value; for the King of 
Pioriugal may not alter the Property of a Subject of 
England; and therefore this Cale differs from the Caſe 
| of mixed Monies in Davis's Reports; for there the 
Alteration was by the King of England, who has ſuck 
IF 2 Prerogative, and this ſhall bind his own Subjects. 
Vin. Abr. Tit. Bills of Exchange (O) 13. Hin. 272. 
Pl. Trin. 1 W. and M. in B. R. Du Coſta v. Cole. 
22. The Law of Merchants is, that if he who has 
ſuch a Bill does lapſe his Time, and does not proteſt 
or make his Requeſt, if any Accident happens by this 
Neglect in Prejudice to the Drawer, he hath loſt his 
Remedy againſt him; but if ſuch a thing had happen- 
ed, it ought to have come of the other Side : and not 
being ſo, we mult adjudge on the Declaration. It is 
not neceſſary to ſhew the Cuſtom of Merchants, but 
neceſtary to ſhew how the Uſance ſpall be intended, be- 
cauſe it varies as Places do. 12 Mod. 16. | Hill. 3 
W. and M. Megadow v. Holt. 
23. The Plaintiff declared on a ſpecial Cuſtom in 
| Londen, for the Bearer to have this Action; to your 

12 2 | | tne 
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the Defendant demurred, without traverſing the Cuf- 
tom; ſo that he confeſſed it, whereas in Truth there 
was no ſuch Cuſtom: And the Court was of Opi- 
nion, that for this Reaſon Judgment ſhould be given 
for the Plaintiff; for tho? the Court is to take Notice 
of the Law of Merchants as Part of the Law of. Eng- 
land, yet they cannot take notice of the Cuſtom of par- 
ticular Places; and the Cuſtom in the Declaration 
being ſufficient to maintain the Action, and that be- 
ing confeſſed, he has admitted Judgment againſt 
himſelf, 1 Salk. 125, Pl. 2. 3 W. and M. in B. R. 
Hodges v. Steward. N 
24. In Caſe on a Bill of Exchange, the Plaintiff 
ſet forth the Cuſtom of Merchants, but brought not 
his Caſe within it; yet if by the Law of Merchants he 
Has a Right to his Action, the ſetting forth the Cuſ- 
tom ſhall be rejected as Surpluſage. Show, 31, 
Mich. 3 W. and M. Megadara v. Holt. 12 Mod. 15, 
16. Hill. 3 W. 3. Megadow v. Holt, S. C. adjudged 
for the Plaintiff, and held that it is not neceſſary to 
ſhew the Cuſtom of Merchants; but it is neceſſary 
to ſhew how the Uſance ſhall be intended, becauſe it 
varies as Places do. It is ſufficient to ſay that ſuch a 
Perſon, ſecundum uſum & conſuetudinem mercatorum, 
drew a Bill, and the ſetting forth the Cuſtom is Sur— 
pluſage ; for this Cuſtom of Merchants concerning 
Bills of Exchange is Part of the Common Law, of 
which the Judges will take notice ex officio. Carth. 
270. Paſcb. 5 W. and M. in B. R. Williams v. 
Williams. 
22869. Action ſur le Caſe by an Indorſee againſt the 
firſt Drawer of a Bill of Exchange. The Defendant 
pleaded that the Indorſer, at the Time of the In- 
dorſement, was a Bankrupt. Demurrer. Per cur. 
this is a good Plea in Bar: for a Bankrupt is diſabled 
to aſſign a Bill; but then he ought to have pleaded a 
Commiſſion taken out ; wherefore Judgment for the 
Plaintiff. Vin. Abr. Tit: Bills of Exchange (O) 18. 
12 Med. 50. Hill. 5 V. and M. Batterſon v. 
Coodioin. | x 


26. In 
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26. In Caſe on a Bill of Exchange, the Plaintiff 
85 forth tlie Cuſtom of; Merchants, &c: and tliar 
one J. P. drew a. Bill upon the Defendant payable to- 
the Plaintiff; that the Bill was preſented to the De- 
fendant, who accepted.it apon Condition tu ay it IV 
* Bank bill, to which the Plaintiff agreed; and tliat the 
Defendant, in Conſideration thereof, promiſed to pay 
the Money in a Bank- bill, which Should be of g And 
old Date, and aſſigns the Breach in giving him a Bank- 
bill payable to one Phiſips or Bearer, dated iſt July 
1696, in which the Defendant had no Manner of Pro- 
perty or Intereſt, ſo that the Plaintiff could not, nor can 
as yet, receive the Money. After Verdict it was mov- 
ed in Arreſt of Judgment, that the Breach was not 
well aſſigned; for it ought to be aſſigned in the ſame 
Manner as the Promiſe was made, vigz. that he did not 
pay the Money in a Bank- bill of good and old Date; 
and alſo for want of averring that the Bill made by 
P. Cc. was made according to the Cuſtom of Mer- 
chants, purſuant to the Cuſtom alledged in the Decla- 
ration to this Purpoſe. Sed non allocatur; for it ſhall 
be ſo intended. Yin. Abr. Tit. Bills of Exchang- (O) 
21. Lutw. 227. Hill. 8 W. 3. Mannin v. Cary. 

27. A Bill accepted for Money won at Play. The 
Acceptor may well plead the Statute in Bar; for tho? 
the Acceptance makes a new Contract, yet it ſtands on 
the ſame Conſideration; and if this Plea ſhould not 
be good, the Statute would be eluded. Indeed if the 
Plaintiff had indorſed the Bill over bona fide to ano- 
ther, who was ignorant of the Iniquity, the Statute 
could not have been pleaded againſt ſuch an Indorſce; 
but it may againſt him who is Party to the Wrong. 
Judgment for the Defendant. 12 Mal 96, 97 8 riu. 
8. V 3. Huſſe v. Jacob. 

155 An Action on the Caſe v Was as brought on a Bit 

of. Exchange 3 to Which the Defendant pleaded, hart 
after. the Acceptaure of. the, Bill, be gave a. Bend: in 
Diſcharge thereof,, and upon Demurrer. to his Plea, it 
Was. objected that it amounted to the general. Tfiue ; 
for the Debt upon the Bill being extinguiſhed — 4 
al .3& G e + Bonds 
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82 Of Bilusof EXCHANGE: 
Bond, the Defendant ought to have pleaded non Al. 
— ſumpſit, g, and to have given the Bond in Evidence; 
and the Court ſcemed of that Opinion, but by Con. 
ſent the Defendant did plead the general Iſſue. Vin. 
Abr. Tit. Bills of Exchange (005 23. 5 Mod. 314. 
Aich. 8 W. 3 Hach av. Clarke. 
209. In Case on a Bill of Exchange drawn upon 
two Partners in Trade, and which was accepted by 
one only. Exception was taken to the Declaration, 
becauſe it was per conſuetudinem Anglie, &c. and 
therefore ill; becauſe the Cuſtom of England | is the 
| Lau of England, of which the Judges ought to take 
Notice without pleading ; ſed non allocatur; For though 
keretoford this has been allow ed, yet of late Time! It 
has always been over-ruled and! in an Action àgainſt 
a Carrier, it is always laid ber conſuetudinem Angliæ, 
&c. 
Another Exception was that though Lex Mercatiri 
art of the Law of England, yet it ĩs but a part 
cola Cuſtom among Merchants : : and therefore it 
ought to be Heron in London, or ſome other articular 
Place; ſed * non allocatur ; for the Cuſtom 1s not fe- 
Rrained to any particular Place. And in Hard. 485, 
it is laid as here. 
Another Exception was, thay it is not faid that the 
ſaid J. S. promiſed for the Defendant and himſelf 72 
the Account of Trade, and it may be that this was for 
Rent or ſome other Thing for which the Partner is 
not liable. Sed non allocatur ; for the Plaintiff having 
declared fo ſpecially upon the Cuſtom, it ſhall be in- 
tended this was for merchaudizing, eſpecially fence the De. 
fendant hos demurred generally. And if the Caſe had 
been otherwiſe, the Defendant might have pleaded it. 
Another Exception was, that the Declaration | is, 
that Hutchins indorſavit bilam prediftam ſolubilem 11 
the Plaintiff, which is Nonſenſe ; for it ought to be, 
that he indorſed the Bill, that the Defendant ſhould 
pay, Sc. ſed non allocatur | and Judgment given for 
the Plaintiff. L. Raym. 165. Hill 8 and 9 W. g. 


Pinkn: Y v. Hail. | 
30. Aſumpfi 
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30. Aſſumpſit upon a Bill of Exchange. The 
Plaintiff declares, that ſecundum conſuttudinem et uſum 
mercatorum, the Acceptor is bound to pay, Cc. with- 
out ſhewing the Cuſtom at large, and the Defendant 
demurred; and it was adjudged for the Plaintiff, per 


Cur. it is a better Way than to ſhew the Whole at large. 


I. Raym. 175. Hill. 8 and g V. 3. Soper v. Didle. 

E 21. In an Action on a Bill of Exchange, unleſs 
the Plaintiff declares upon a Cuſtom to ſupport the 
Aſumpſit according to the common Form, the Action 


will not be maintainable; per Powell, J. L. Raym. 


281. Mich. 9 W. 3. 


32. Action for Part of the Sum in a Bill of Ex- 


change lies not without ſhewing the other Part to be 


ſatisfied. 1 Salk. 65. pl. 2. Mich. 10 W. 3. B. R. 


= Hawkins v. Cardee. Carth. 466. S. C. this was an In- 
dorſement ordering Part of the Bill to be paid to 
Plaintiff.— 12 Mod. 2 17. Hawkins v. Cardy. S. C. 
I. Raym. 360. S. C. adjudged per tot. Cur. that the 
Declaration is ill; for a Man cannot apportion a per- 


ſonal Contract, ſo as to make the Defendant liable to 
two Actions, where by the Contract he is liable only 


to One. 


33. Aſſumpfit upon a Bill of Exchange. The 


Plaintiff declares, that F. S. drew a Bill of Exchange 
upon the Defendant, dated the 25th of March, 1696, 
payable within one Month after; that afterwards, viz. 
ſuch a Day in April 1697, he ſhewed the Bill to the 
8 Defendant, and he promiſed to pay it ſecundum tenorent 
et effectum 'billae prædidtæ; all which appears upon the 
Plaintiff's Declaration. To which Mr. Northey for 


the Plaintiff anſwered, that it will amount to a Pro- 


miſe to pay generally. Of which Opinion was the 
whole Court. And Holt, Chief Juſtice, took the 
Diſtinction where the Day of Payment is paſt at the 
Time of Acceptance, as it was in this Caſe, and 
where the Day of Payment is to come. In the former 
Caſe, Acceptance to pay ſecundum tenorem et eſſectum 
billz will amount to a general Acceptance to pay the 
Money; contra, in the latter Caſe. For in the for- 
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mer Caſe it is impoſſible to pay the Money as the Bill © ſhew 


appoints. But he ſaid, that it had been better in this WF it w. 


Cale to have declared of a general Promiſe, without 1 amo 
having reſtrained it by the tenorem et effettum billæ. And = Forn 
(by him) | in ſuch Caſe the Acceptance of a Bill amounts © Cart! 

to an expreſs Promiſe to pay it. But (by him) if the Van. 


Plaintiff declares, that the Acceptance was before the appe 


Day appointed for the Payment, and that he accepted PP< 
to pay it ſecundum tenorem et eſfectum bille predifie, W- 


and it appears upon Evidence, that the Acceptance by I 
in Fact was after the Day of Payment, that would be that 
againſt the Plaintiff. Judgment for the Plaintif, 1 ns 

1 "Salk. 127, ackſon v. Pigott. 10 IS. 3. L. Ron, ſevel 


346. §. C. adjudged for the Plaintiff, Carth. 459. 


S. C. And as for the Words ſecundum tenorem et ef Y Plau 
fecum bill, the Effect of the Bill is the Payment of 7 þ 
the Money, and not the Day of Payment, and at tie TO 


molt it is only ſurpluſage in the Declaration; and . ” 
Judgment for the Plaintiff. - | $ e 
34. There were three Bills of Exchange drawn for WF 


the lame Sum (the other Bills not being paid, ) Plain- WF 3 
tiff proteſted the ſecond Bill, and brought his Action 1 © 


and declared on Non Payment of the faid ſecond Bill, an 
and had Judgment by Default; and upon a Writ of 4 bat 
Inquiry, intire Damages; and now it was moved in m 
Arreſt of Judgment, becauſe it was not averred in 1 re 
the Declaration Sh, the firſt and third was not paid, 1  ? 
and that it ought to be averred, becauſe the Bills were Wb / 
conditional, wiz. to pay the ſecond if the firſt and ; 0 
third was not paid. But it was anſwered that the 3 
Allegation, that the Money in billa predicta mentional 3 
was not paid, did ſupply the want of that Averment, Fo 
becauſe the Sum was the ſame in all the Bills; and ON 
1 was for the Plaintiff. Carth. 510. Hill. 55 
II V. 3. B. R. Starke v. Cheeſman. = 
335. In Cate upon a Billof Exchange the Plaintiff had 7 Y 
Judgment by Default; it was moved in Arreſt of Judg- 11 
ment, that to intitle the Plaintiff to a Proteſt, the De- | LY 
claration only faid that the Perſon upon whom the Bil Plat 


was drawn non fuit inventus in fo long a Time, without 
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ſhewing that they had made Enquiry after him; but 
it was anſwered that it was according to the Cuſtom 
among Merchants, and according to the common 


Form in ſuch Caſes; and the Plaintiff had Judgment. 


Carth. 509, 510. Hill. 11 W. 3. B. Starke v. Cheeſ- 
man. 1 Salk. 128. Pl. 10. S. C. but S. P. does not 
appear. L. Raym. 538. S. C. but S. P. does not 


A 3 8 
36. An Indebitatus Aſſumpſit upon a Bill of Exchange 


by Domingo Franca: it appeared upon the Declaration 


that there were ſeveral Indorſements, and the Action 


was brought by the firſt Indorſer, who ſtruck off the 
ſeveral Indorſements, and brought an Action for Non- 
Payment; the Bill did ſpecify Value received of the 
Plaintiff. Holt ſaid, if the Action had been pon the 
Cuſtom, in this Caſe the way had been for the Plain- 


tiff to get the laſt Indorſee to indorſe it to him, for 


him to bring an Action as Indorſee; but this Action, 
he ſaid, well lay, for the Bill was given as a Secu— 
rity for Money, and without Doubt it was a Debt. 
Then it was argued that the Declaration ſhews a Pro- 


teſt for Want of Payment, when it was in Truth for 


want of Acceptance, as appeared by the Proteſt, yet 
it was ruled well; becaule this was not the Cuſtom, 


but a plain Debt, and one might bring Debt or Inde. 


bitatus Aſſumpſit upon a Bill of Exchange, becauſe it 
is in the Nature of a Security. 12 Med. 345. Mich, 
. 8 A 

37. In an Action againſt the Drawer, the Plaintiff 
declared on the Cuſtom of Merchants, and ſet forth 
that the Drawee refuſed to pay, per quod onerabilis 


devenit, &c. but laid no expreſs Promiſe; after Judg- 
ment by Default and a Writ of Enquiry, it was moved 


in Arreſt, that the Declaration had ſet forth the Cuſ- 
tom, but not an expreſs Promiſe to pay. But it was 
anſwered that it was ſufficient to count upon the Cuſ- 


tom; becauſe the Cuſtom makes both the Obligation 


and Promiſe ; and Holt, Ch. J. held that the drawing 
the Bill is an expreſs Promiſe : and Judgment for the 


G 3. Starkey 
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Starkey y. Cheeſman. Carth. 502, 510. 6, C. And 
objected that it was not laid that the Defendant pro- 
miſed to pay the Money to them after the Proteſt 
made, or that he had any Notice of the Proteſt ; but 
adjudged for the Plaintiff. L. Raym. 538. S. C. ad- 
judged for the Plaintiff; becauſe the drawing the Bill 
was an actual Promiſe. 
38. Though an Acceptance was within the three 
Days of Grace, viz, the laſt Day, within which Time 
Payment is good, and no Proteit for Want of Pay- 
ment can be made, unleſs the ſaid Days are elapſed, 
yet it is a Breach not to have paid the Money within 
the Ulance, and the Plaintiff has no Need to lay in 
his Declaration upon a Bill of Exchange, that he did 
not pay the Money within the Days of Grace; but if 
the Fact was, that it was then paid, it ought to be 
ſhewn on the other Side; per Sir Barth. Shower, arg. 
and Holt, Ch. J. and Nerthey, agreed the ſame to be 


„ LL. Raym. 574 575.1 Trin. 12 Fo 3. Mutford v. 
Malcot. 

39. If a Bill is accepted, it is not neceſſary to al- 
ledax any. Promiſe of Payment; for the Acceptance 
is an actual Aſſumption, and the Declaration need not 
alledge more ; and though where the Bill was drawn 
| payable at Amſterdam, ſome Houſe where the Money 

ought to be paid at Amſterdam ſhould be named, or 
otherwiſe the Party may proteſt the Bill, yet if it is 
accepted, the Acceptor becomes liable thereby. C. 


wyas's Rep. 75. pl. 49. in. 12 F. 3. S v. 
MWalcup. 


40. A Bill of Exchange was directed to A. or in 
1 Abſence to B. and began thus: Gentlemen pray 
pay. The Bill was tendered to A. who promiſed to pay 
it as ſoon as he ſhould ſell ſuch Goods; and in an Action 
againſt him for Non-Payment, the Declaration was of 
a Bill directed to him, without taking any Notice of 
B. and Holt held it well, 12 Meg. 447. Paſch, 13: 
V. 3. Anon. 

6h A Bill of Exchange was thus: Pray ' pay. thi 


"y firj Bill of Exchange, my ſecond and third not beg 
pai * 
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| paid. in the Declaration the Indorſement was ſet 
forth thus, iz. that the Drawer [Tr ſhould be Payee, 
or the Perſon to whom payable] indorſavit ſuper billam 
illam Content” Bille illius ſolvend' to the Plaintiff, with 

out ſetting forth that the Bill was ſubſcribed. It was 
moved in Arreſt of Judgment, that there was no 

Averment, that the ſecond and third Bill was not paid, 
which is a Condition precedent ; but per Cur. that 


wile have had a Verdict; and therefore this Indorſe- 
ment . is aided by their finding guod Aſumꝑſit. 
1 Salk. 130. pl. Mich. 1 Ann. B. R. Eaſt v. E, 
fington. 7 "Mol. 16, 87. S. C. The Court ſaid, that 
however it might have been on Demurrer, it will be 
well after Verdict; for if the ſecond or third were 


miſe is conditional to pay this, if the ſecond or third 
be not paid, and therefore if the ſecond or third were 
paid, they could not find for the Plaintiff, L. Rayin. 
810. S. C. Adjudged for the Plaintiff. 


Proteſt was never ſet forth in the Declaration; per 


of Borough v. Perkins. 
43. An Aſumpſit was brought by one B. und 2 


what the Time of thoſe Uſances was. Holt, Ch. J. 
ſaid, he would take Notice of the Cuſtom of Mer- 
chants, but not of that at Amſterdam or Venice, &c. 
In ſuch Caſe, you muſt ſet forth the Cuſtom in your 
Declaration. 11 Med. 92. pl. 18. Trin. 5 Ann. B. R. 
Buckley v. Camden. See Note, Page 12. 5 
44. A Bill of Exchange was drawn payable to A. 
but has no Day mentioned when it ſhould be paid. 
Aon Sight of the Bill promiſed to pay it on the 
18th of April. It was objected, that the Action muſt 
be founded on the new Agreement, and not on the 
Cuſtom of Merchants; but per Poxwel!, J. the Cuſtom 
of © Merchants | is by the Acceptance; and a Promiſe to 


muſt be intended, for the Plaintiff could not other- 


paid, there had been no Promiſe at all; for the Pro- 


42. Since che Stature 9 and 10 W. 3. Cap. 17. a 
Holt. Ch. J. and Powell, J. 3 Salk. 68. pl. 6. in Caſe 


on a foreign Bill of Exchange, to pay according to 
the Cuſtom of Merchants, ſo much Money at "Two 
Uſances, viz. at Amſterdam, but it did not appear 


G4 PI 
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pay at ſuch a Time is good; and if it ſhould not 


bind on the Cuſtom of Merchants, it would not bind 


at all; becauſe no Indebitatus Aſumpſit lies on the 
Acceptance; and Judgment for the Plaintiff, N; fs 
by three Judges, abſente Boll. 11 Mod. 190. pl. 5 
M. ich. 7 Aun. B. R. Walker v. Atwood. 

A Bill of Exchange need not be pred 


Tore to be within the Cuff tom of Merchants, but 


if, as ſet out in the Declaration, it appears to be with- 
in the Cuſtom it is ſufficient. L. Roym. 1542. Mich, 
2 Geo. 2. Ereſeine v. Murray. 


8 Plaintiff declared, that M. made his Bill of 


Fxchange in Writing to E. the Defendant directed, 


and by the ſaid Bill requeſted the ſaid E. on ſuch a 


Day, to pay to M. the Plaintiff, or Order, 2001. pro 
Valore in Meanibus igſius E. denariis Accommodatis de 
eodem NM. That E. accepted the Bill, and promiſed 
to pay, Sc. Plainti . had Judgment by Nil dio, 
and in Error brought Exception was, that it was not 


everred thai the Bill was ſigned, But as to this it was 
anſwered, that it was alledged that M. made his Bill of 


Exe pance in Miriliug, direcred 11 the ſaid E. and by the 
fed ! Bill regurfted, which neceſſa ily implies the Plain- 


tiffs Name wroie in the Bi il, clie he could not Re- 
queitz and the ſaying he made the Bill in Writing, 


import, that DG, er ſome Body by his Authority, 
verote, 58 i one, and imports a Signing, if 
it be necefiary in Cake of inland Bills of Exchange; 
and ſuch a Va Of declaring was held ſufficient in Caſe 
of Pro! nlory Notes; where the Statute 3 and 4 un, 


Cap. 9. requires, that the Party that makes the Bill, 


or ſome Perſon intruſted by him, ſhould ſign it. And 
another Lxcepti an was, for that it was de denariis Ac- 
E0741644H15 (de £60087 M.) whereas it is Nonſenſe, and 
incur be (per euudem ) But the Court held, that 
pro Vatore in Manibus ipſtus E. had been ſufficient, 
and that the other Words might be rejected as Sur- 
Put ge, and they held, that the Meaning was, lent 
by ive ſcid M. though the Laliu might not "be ſo cor- 
rect. And Judgment in C. B. was affirmed in B. R. 
T. Rehm. 1542, Mich, 2, Cee. 2. A v. Murray. 
Ee Bernard 
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Of Bits of ENO , fg 


Barnard. rep. in B. R. 87. Eveſeyn v. Merry. bo 0. 


The Court ſaid, that indeed the Statute 9 and 10 


V. 3. Cap. 17. required the Acceptance to be in 
Writing, where a Perſon would take Benefit of that 


Act, but it does not require in general, that the Ac- 
ceptance ſhall be by Underwriting, but ſays that the 


Court ſeemed to think, that a ſigning is neceſſary to 
be laid in an Action upon a Promiſſory Note, to bring 
the Plaintiff within the Statute 3 and 4 Anne, Cap. 9. 
which requires it; but they doubted whether a Bill 


of Exchange ſhall not be conſidered as a technical 


Word, and conſequently will include the Circum- 


ſtances of ſigning, and affirmed the Judgment. 


47. A. requeſted B. to let him have 301. in Lon- 
don, and he would draw a Bill on C. in the Country, 


to repay it to B, as ſoon as B. ſhould return home. B. 
gave two Bills to A. one for 20/7. and another for 300. 


payable at twenty Days Sight, which the Drawee ac- 


cepted. On B's Return, Drawee in the Country refuſed 


to pay A's Bill. B. on this, writes to ſtop Payment 


of his Bills but one was paid before, and the Drawee 
refuſed to pay A. the other. Decreed A. to pay back 
the 20 J. received, and a perpetual Injunction againſt 


A. for the other 30 J. Fin. R. 356. Paſch. 30 Car. 2. 
Hill and Penford v. Baker, Vin. Abr. Tit. Bills of 


Exchange,” . . | 5 
48. Bill for Relief againſt a Bill of Exchange, on 
Pretence of its being gained by Threats or Menaces, 
is not proper for Equity, it being a Matter at Law, 


and Dureſs a good Plea there; but being gained by 
Fraud, and for a fictitious Conſideration it was re- 


lieved per Commiſſioners. 2 Vern. 123. pl. 123. Hill, 


; J 090. Dyer . TDyiecwell. | 9 | 


49. A Bill of Exchange was accepted by the 


Drawee, by underwriting his Name; but the Perſon 


O 


to whom it became payable by Indorſement, loſt or 


miſlaid it; and the Drawee refuſing, Payment, the 


Indorſee exhibited his Bill in Chancery, ſetting forth 
the Refuſal, and that he offered to give Security to 
| che Defendant to indemnify him, and annexed an Affi- 


| davit 
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davit to the Bill of the loſin or miſlaying it. This 
being confeſſed by the Anſwer, it was objected that 


it did not appear by the Plaintiff's Affidavit that he 


had not aſſigned the Bill to another; but decreed that 
Defendant ſhould pay the Money, the Plaintiff glving 
Security to indemnify the Defendant, as the Maſter 

ſhall think reaſonable, againſt any Perſon that may 
hereafter demand the ſame. Fin, Rep. 30 1. 29 Car. 2, 
7 erceſe v. Geray. Vin. Ar. Tit. Bills of Exchange. R. 1. 
50. By Stat. 2 Geo. 2. C. 25. Sect. 1. if any Per- 
000 ſhall forge, or procure to be forged, or affiſt in 
forging any inter alia) Bill of Exchange, Promiſſory 
Note for bay ment of Money, Indorſement, or Af: 
ſignment of any Bill of Exchange or Promiſſory Note 


For Payment of Money, or any Acquittance or Re. 


ceipt for Money or Goods : or ſhall utter or pyblik 
as true, any ſuch forged, c. knowing the ſame to 


be forged with an Intent to defraud any Perſon; 


every fuch Offender ſhall be guilty of Felony with- 
out Benefit of Clergy. And, 

-- Py Stat. 7 Geo, . . 22. if any Perſon ſhall falſely 
make, alter or forge, or procure to. be falſely 19205 


Sc. or aſſiſt in fallely making, Ec. any Acceptance 


of any Bill of Exchange, or the Number, or princi- 


pal Sum of any accountable Receipt for any Note, 


Bill, Ec. or any Warrant or Order for Payment of 
Money or Delivery of Goods, or ſhall utter or pub- 
liſh any ſuch falſe Acceptance, Bill, &c. with Intent 
to defraud apy Perſon ; every ſuch Offender. ſhall 
ſuffer Death as a felon without Benghr of Clergy. 


SECT. XI. 


* the Evidence neceſſary to ſupport the Afton on a ; Bil 


of Exchange, 


Gives B. a Bill of Exchange on c in Pay- 
* ment of a former Debt, this will not be allowed 
as Evidence on Non Aſump/i t unleſs paid, though . 


Kept It in his Hands long after! it was payable; 7 


4 
: 5 8 L a «ca td oh * ng A cc 0 - * . * 2 * N - a * 
n R . * —— TT IN CE TIL, mg R * *** * * 99 8 
& ccc ie r 2 7 va As Lo F +. 8 N 07 =P os, 7 8 e * 4 : 2 — EU CI = 
9 * FCC S 2 Rt: 429; DN PUTS YA I * WES IA > reg 8 a 9 © 8 3 1 


88 WW 
* wy 7% nn 1 75 2 N * ö 
2 — i ä if c 
2 oy S Fc 3 W 5 We by EL Bean e eee 
CCC 


Es -- 


/ Ss, Ida CN SEAS * EPR N F ä J y 1 bo 3 . . 2 
ee 72 bx © NN : EOF / e N 2 4 r r e : 
1117 T a 


OO => ied 2 25 * * by. OS 
we rs An ET PEER 
CE I RES 


wil 


12 
13 
. 
7 
1 
* 
= 
1 
4 
1 
«, * 2 
"= 
2D 
-. 
br: 
4 * 
8 
* 
= 
3 
4 * * 
5 
1 
4 
A 
a 
4 * 
"I 
2 
3 
_— 1 
be A 
= 
3 
Y 3 
1 
3 
0 
1 
1 
"5 
_ 
* a 
_ 
* 
1 
= 
IJ 1 
4 BO 
4 * 
=. 
SY 
- 
_ 
_— 
Iv 
1 
= 
== 
e Us . 3s 
* 3 
8 SQ 
3 
* 
1 RE 
_ 708 
1 
1 
1 
_—x 
_— 
5 8 
1 
_ 
1 
3 
=. 
**2 
: 8 
5 8 
_ - be. 
_ 2 
. bees” 
<= 
1 
_ 
1 
1 
1 
"= 
Wl 
3 Ra v4 
— 
_ 
_— . 
1 
= 
_ 16. 
__ 
= 
_— = 
1 
x 
_ 
"a 
_ 
_ 
6 
= g 
- = 
IX 2 by 4 
—_ 
1 
3 
= 
0 * 3 
AI 
1 
wo. 
_ 
= 
a, 
1 
1 
== 
1 
<= 
* 
= 
1 
od 
<< 
"1 q 
=o 
33 
x 
Ee. 
— 
3 
_ 
£2608 
_ "ml 
= -. 
= FJ 
3 
* 
5 © 
1 
_ 
= 
* 
x 
V 
_ 
8 
1 
2 My” 
_ 
1 
be. by * 
+ = 
3 
1 
2 
YR 
3 
1 
1 
= 
» 
1 
a 
_— 
-i4 BY - 
3 
= 
.X 
1 
Ho 
28 
_ 
5 
wt 
3 
„ 
U 1 
E 
2M 
" 
1 S 
2 
_ 
3 
* 
* 
* 
Az 
b-- 
i 


Of Bills of Excnans, 91 
Bill ſnall never go in Payment of a precedent Debt, 


ik it be Part of the Contract that it ſhould be ſo. 
1 Salk. 124. pl. 1. coram Holt, Ch. J. at Guildhall, 


3 W. and M. Clarke v. Mundal. 


2. An Indorſer of a Bill of Exchange, who has 


paid it, muſt prove the Payment in an Action againſt 


the Acceptor. L. Raym. 742, 743. Mendez 4 Car- 


EF 7eroon. See this Cale at large, P. 47. Parag. 


Indorſee 'need not prove the Drawer 8 Hand 


becauſe, though it be 4 forged Bill, the Indorſer is 
9. Paſch. 12 W. g. 


bound to pay it. 1 Salk. 127. 


coram Holt at Guildhall. Lambert v. Pack See. 69. 
Parag, bo 


4. Indorſee need not prove any Demand on Draw- 
| 5 See P. 56. Parag. 17. 


| Plaintiff to ſhew a Proteſt, produced an Inftru- 
ment atteſted by a Notary Publick; and though it 


was inſiſted upon that he ſhould prove this Inſtru- 


ment, or at leaſt give ſome Account how he came b 
it, Holt ruled it not to be neceſſary; for that, he ſaid, 


would deſtroy Commerce and publick Tranſactions of 
this Nature. 12 Mod. 345. Mich. 11 JW. 3. at Nift 


Prius, coram. Holt. Anon. 

6. If a Man has a Bill of Exchange, he may au- 
thorize another to indorſe his Name upon it by Parol; 
and when that is done, it is the ſame as if he had done 


it himſelf, Per Holt, Ch. J. 12 Med. 564. Mich, 


13 W. g. at Ni/ Prius. Anon. 
7. Action on a Bill of Exchange, being by an Ex- 
ecutor; and upon a Debt laid to be due to Teſtator, 


he held it neceſſary to prove the Acceptance was in 


the Teſtator's Time: Per Holt, Ch. J. 12 Mod. 447. 
at M/ Prius, coram Holt. Paſch. 13 W. 3. Anon. 
8. Plaintiff had a Bill of Exchange drawn on the 


Defendant, which he indorſed and delivered to TS. 
who went to the Defendant to get it accepted. J. S. 


left it with him, and it was afterwards loſt ; thereup- 


on the Plaintiff brought Trover. The Court were 


all of Opinion, that the bare Indorſement, without 
l any 


92 of rr ExcHance: 


any other Words purporting an Aſſignment, does nat 
makes an Alteration of the Property; z for it may ſtill 
be filled up either with a Receipt or Aſſignment, and 
conſequently J. S. is a good Witneſs, 1 Salk, 130, 
pl. 15. Paſch. 2 Ann. F. R. Lucas v. Rs; 


9. Demand muſt be made on the Acceptor of a 
Bill of Exchange or Maker of a Promiſſory Note be- 


tore the Indorſer can be ſued. See Page 36. Par. 1. 


10. As to Notice given by the Indorſce to the Ac. 


ceptor before he commenced his Action, that he muſt 
provide the Money, it was offered in Evidence, that 
he gave him Notice by fending him a Letter to do fo. 
But the Chief Juſtice ſaid that he did not think the 


bare ſending a Letter to the Poſt-houſe would be 


ſufficient Evidence of Notice, without ſome further 
Proofs of the Acceptor's receiving it; and beſides he 
ſaid that generally a 1 Demand i 1s expected, 
Barnard. Rep. in B. 
Dale v. Lubeck. - = 

11. To prove an Indor "IE over a Bill by. Ex- 
| change, it was offered that the Defendant had himſelf 
confeſſed that he was come to Town to haſten on the 
Trial of an Action that was brought againſt him, 


upon an Indorſement that he had made on a Bill of 


Exchange. And the Counſel faid that the very Cauſe 
was brought down by Proviſo; ſo that it is ſtrong 
Evidence that it is for the ſame Matter; and the 


Chief Juſtice at the Sittings at Guildball, allowed this 


to be good Evidence of the Indorſement. Barnard, 
Rep. in 1B. R. 199. Trin. 2 2 Geo, : 45 Dale v. Ak 


199. 200. Trin. 2 Seo. 2 4. 
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8 EC T. XII. 


" the Damages recovered for Non- Payment. 


1 Ntereſt on a Bill of Exchange commences from 


the Time of the Demand made, and therefore, 
if there was no Demand made till Action, the De- 
fendant may plead Tender and Refuſal, and“ Un- 
E core priſt, and fo diſcharge. himſelf of Intereſt; but 
ff it be the Defendant's Fault that the Demand could 
not be made, as if he were out of the Kingdom, 


there Want of Demand ought not to prejudice the 
Plaintiff, Per Cur. 6 Mod. 138. Paſch. 3 Ann, B. R. 


„ NE 1 
2. Drawee accepts the Bill, and ſome time after it 
is proteſted for Non- Payment, and thereupon the Bill 
is indorſed to the Drawer, who brought an Action as 
Indorſce, and held well, and Intereſt was ruled to be 


paid from the Time of the Proteſt. 1o Mod, 36. Trin. 


10 Anne, B. R. Louviere and Laubray, See P. 46. 
Parag. 35 0 . 5 
3. Since the Statute 3 and 4 Anne (Page 18.) it 
hath been adjudged that an Indorſee of an inland 
Bill of Exchange may maintain an Action againſt the 


Acceptor, on a parol Acceptance, as to the principal 


Sum, though not as to Intereſt and Coſts; for the 
Act being made to give a further Remedy for Intereſt, 
Damages and Coſts againſt the Drawer, cannot be 
ſuppoſed to take any Advantage from the Payee which 
he had before; and therefore the true Conſtruction of 
the Act is, that to charge the Drawer with Intereſt 
and Coſts, the Drawee muſt refuſe to accept it in 


* Uncore priſa, is a Plea of the Defendant that is ſued for a Debt 
due at a Day paſt, wherein he ſays that he tendered the Debt or 
Sum of Money due at the Time and Place, and there was none there 
to receive it ; and that he is /:// ready to pay the ſame, Law Dict. 
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Of the Roman and French Laus concerning Bills of 


94 Of BIIIS f EXOAHAN O. 


Writing; nevertheleſs if he accepts the Bill by pa- 


rol, he is * liable to the principal Sum in the Bill, as 


he would have been betore the Act. 3 New Ab. Law, 


611, cites Mich. 8 Geo. 2. B. R. Lumley v. Palmer, 
See P. 27. Parag. 6 and 7. N 


SECT. XIII. 


o 


Exchange. 


I. OE ſingle Rule comprehends all that is in 
=. the Roman Law, touching this Matter; for 
by that Law, Bankers and others, who receive 


Money on Condition to deliver the ſame Sum at a 


certain Time, and in another Place, either them- 


ſelves, or by their Correſpondents, are obliged to pay 


the ſame, or cauſe it to be paid by others, at the 


Time and Place appointed: And if they fail to do it, 


they are anſwerable for all the Loſs and Damage 
which ſhall accrue thereby to him who gave the 


Money on this Condition, according as the ſaid Da- 
mage is regulated by Law, or Cuſtom +. Domat. 


Vol. I. p. 232. 


—— * o 
i 


2, In France, Bills of Exchange are regulated, ac- 


cording to the Ordinance of March 1673. Tit. 3. 
The Subſtance of which is as follows: 


* So on the Statute 9 and 10 17, 7. which gives Damages and 


Colts in Caſe of a Proteſt, it hath been held that that Statute did 


not take away the Party's Remedy againſt the Drawer, if there was 


no Protelt, as to the principal Sum, but only as to the Damages and 
Coſts, 6 Mod. $0, 81. 1 Salk, 131. Birmwohv, Perkins, | 


+ Si certo loco traditurum ſe quis ſtipulatus fit, hac actione 


ntendum'erit. L. 7. C1. F de eo quod cert. loc. Is qui certo loco 
dare promittit, nullo alio loco, quam in quo promiſit, ſolvere in- 
vito ſtipulatore poteſt. I. 9. eod. v. L. 1. C. abi conv. qui ct. 
lic; d. Po EY 7 | 
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| Art. 1. | | | 
Bills of Exchange ought to contain, in a conciſe 


Manner, the Names of thoſe to whom the Contents 
are to be paid, the Time of Payment, the Name of 
him who gave the Value, and whether it was re- 


ceived in Money, Merchandize, or otherwiſe, 


Art. 4, 11, 12. 


The Bearer of Bills of Exchange which have been 
accepted, or which become due at a Day certain, 


are obliged to get them paid, or to have them pro- 


teſted within ten Days after that on which they be- 
came due. And, after {ſuch a Proteſt, they who have 
accepted them, can be proſecuted at the Suit of the 
| Bearers : The ſame Bearers can alſo, with the Judges 
leave, ſeize the Effects of thoſe who have drawn or 
indorſed theſe Bills, though they were accepted, and 
even the Effects of thoſe on whom they were drawn, 


in caſe they accepted tkem. 


Art. 12, 14; 15. 


They who have drawn or indorſed Bills of Ex- 


change, ought to be proſecuted within fifteen Days, 
if they dwell within the Diſtance of ten Leagues; if 


at a greater Diſtance, at the Rate of one Day more 
for every five Leagues, without Diſtinction of the 


Diſtricts of Parliaments : But this muſt be underſtood 
of ſuch Perſons only, whole dwelling Place is within 
the Kingdom of France: As for thoſe who dwell in 
other Countries, the delays are otherwiſe regulated. 

They who dwell in England, Flanders, or Holland, 
ought to be proſecuted within two Months: In Tah, 


Germany, and $t9itzerland, within three Months; in 


Spain, within four Months; in Portugal, Sweden, 


and Denmark, within fix Months: All thoſe ſeveral 


Terms muſt be reckoned from the Day next follow- 


ing that, on which the Proteſt was made, to that on 


which the Proſecution is begun incluſively, without 


Diſtinction of Nundays or Holidays; after which 
5 | Terms, 
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Terms, the Bearers of Bills of Exchange, have no 1 
longer any Action or Demand n the Drawers a 


if and b 4 15595 a1 t 4 ceedl 
1 | x8 | | | * are ot 
"it ; ? 115 1 
The owls and Indotſers of Bills ; Each 1 


— 


are obliged to prove, in caſe it be deſired, that thoſe 

on whom they have drawn them, were indebted to 

them, or had Money in their Hands, at the Time Wy 

the Bills were to be proteſted, otherwiſe they are W 

obliged to make them good; and in caſe the Drawers ough 

or Indorſers had, ſince the Time limited for the Pro- abſen 
teſt, received the Value either in Money, Merchan- 


bing 
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; dize, by Account, Compenſation, or otherwile, they 
are obliged to make thoſe Bills * 5 


Art. 18, 19. 

Bills 5 Exchange payable to a particular Perſon, 
and not to the Bearer or Order, being loſt or miſlaid, 
Payment may be demanded and made, by Virtue of a 
ſecond Letter, without giving Security, provided, 
| nevertheleſs, mention be made of its being a ſecond 
Bill, and that the firſt, or preceding, ſhall remain 
void and null. But when a Bill, payable to wr 
| Bearer or Order, happens to be loft or miſlaid, 1 
- ought not to be paid but by an Order from the Magi 
| ſtrate, and by giving Security to Anſwer for the 

Payment. 


ing fiye 25 reckoning: from the Day next dolle 
that 
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Art. 20. | It 1 

The Securities given for the Payment of Bills of upon 
Fern: are diſcharged of Courſe, without any 

Sentence, Proceeding, or Summons, if no Demand Th 

was made, during three Years, reckoning from the Pyar 

* of the laſt Proſecution. e 

| Art, a1 wen 

ok Bill of Exchange is reputed to be acquitted or = der 

paid, when no demand or proceeding was made dur- x X 
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hat on which it was due, or proteſted, or the laſt pro- 


| :eeding made. Nevertheleſs, the pretended Debtors 
are obliged, if thereto required, to declare, that they 


are not indebted : and their Widows, Heirs or Aſſigns 
muſt affirm, that they ſincerely believe there is no- 


hing due. 


Art. 2 2. 


What has been obſerved in the two laſt Articles, 
ought to take Place alſo with Regard to Minors and 
abſent Perſons. 


E A bare Signature on the Back of a Bill of Exchange 
looked upon only as an Indorſement, and not as 
an Order, unleſs it be dated, and the Perſon's Name 
be mentioned, who paid the Value, either in Money, 
Merchandize, or otherwiſe. And a Bill, thus indorſed, 
is reckoned the Property of him whoſe Name is 
mentioned in the Order, without any Transfer or No- 
& tification : But, on the contrary, if there be only a 
blank Indorſement, that is to ſay, the bare Signature 
of the Proprietor, it ſhould be reckoned to belong 
E till to him, who thus put his Name on the Back of 
it, and ſuch might be ſeized by his Creditors, and 
brought into Account to his Debtors. 


D Art. 26. 3 
It is abſolutely forbidden to Antedate any Order, 


upon Pain of Forgery. 


Art. 27. 


E They who ſubſcribe a Bill of Exchange (which Sub- 
ſcription the French call Aval) whereby they bind 
themſelves to pay the Contents: in caſe it be not paid, 


when due, by the Acceptor, or Drawer, become 
thereby bound to the Drawer, Indorſer, and Accep- 
tor, though it be not mentioned in the Subſcription 
or Aval. oO 


H Finally, 
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Finally, the firſt Article of the 7th Title of the 
ſame Ordinance orders, that they who have ſigned 
Bills of Exchange, and even they who put their tral 
to them, may be arreſted ; which is to be underſtood, 
in caſe the Bills be not paid. 

As, in the Ordinance iſſued in the Year 1673, it 
was impoſſible to forſee all the different Caſes that 
might ariſe in the Negociation of Bills of Exchange, 
though as we have ſeen, that Ordinance enters into 
very "minute Particulars upon that Subject, there have 
been given ſince ſeveral Declarations of the King and 
Decrees of the Parliament, which have interpreted or 
explained ſeveral Articles of that Ordinance, and ad- 
ded ſome new ones to it. 

By the Declaration iſſued in May 1686, it is order 
cd, by Way of Explanation of the Bichler of 1673, 
chat the Forth Article of it be obſerved according to 
its Form and Contents; and that, accordingly, the 
ten Days granted for proteſting Bills and Notes of 
Exchange ſhould not be reckoned but from the Day 
following that, on which the ſaid Bills and Notes be- 
came due; that the Day on which they became due, 
ſhould not be reckoned among the ten, but only that 
on which the Proteſt was made, as well as Sunda: 
and Holidays, even the moſt ſolemn Feſtivals, which 
ſhould fall within the Space of the ten Days; not- 
withſtanding all Orders and Cuſtoms to the contrary, 
even the 6th Article of the ſaid Ordinance of 1673 
which Article is abrogated, in that Reſpect, by thus 
laſt- mentioned Declaration. 

By a Sentence of the Chatelet of Paris, given the 
31ſt of Auguſt 1508, it was declared, that the Limi- 
tation of Time,. "eſtabliſhed by the 1 5th Articleof 1 


5th Title of the Ordinance of the Year 1673, witl 


Regard to the Bearers of Bills of Exchange, who ne- 
glect to proſecute the Indorſers, within the Term ſet 
down in the 13th Article of the ſame Title, ſhould 


take Place, as well with Regard to the Indorſers of 


Notes payable to the Bearer, as with Regard to the 
indorſers of Bills of Exchange. 
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By a Decree of the Parliament, in the Form of a 


Regulation, made the goth of Auguſt 1714, it is or- 
dered, that in Caſe a Bill of Exchange, on which are 
ſeveral Indorſers, be loſt, the Owner mall apply to the 


laſt Indorſer, and not to the Drawer, in order to have 
a ſecond Bill. 


The frequent Augmentations and Diminutions of 
the Coin in France, which happened during the Reign 
of Lewis XIV. and which the neceſſity of the State 
EF cauſed to be continued during the firſt Years of Lewis 
XV. having occaſioned many Diſputes, with Regard 
to the Payment of Bills and Notes of Exchange, they 
were obviated by two Declarations ; the one of the 
16th of March 1700, and the other of the 28th ff 


November 1713, and by a Decree of the Council given 
the 27th of May 1719. 

By the firſt of theſe Dectarations, the Bearers of 
Bills and Notes of Exchange, or Bills payable to 
the Bearer, are obliged, ten Days after they become 
due, to cauſe Payment to be demanded of the Debt- 


ors, by a Summons, containing the Names, Quali- 


ties, and dwelling Places of the ſaid Bearers, offering 
to receive the Payment of ſuch Bills or Notes in cur- 
rent Specie: And, if the Bearers omit to make ſuch 
a Demand within the limited Time, they ſhall be li- 
able to ſuffer from the Diminution that might happen 
in the current Specie. 

The ſecond Declaration confirms and explains the 


former, and orders, that, reciprocally, it ſhall not be 
in the Power of the Debtors of ſuch Bills or Notes, 


to oblige the Bearers to receive the Payment of them 
before the tenth Day after they become due. And 
with! Regard to Promiſſory Notes for V alue received 
in Merchandize, which according to Cuſtom, arc: 
not paid till a Month after they are due, the Debtors, 
of ſuch Notes ſhall not oblige the Bearers to receive 
Payment before the ſame Day, Nevertheleſs, his 


E Majeſty's Will and Pleafure is, that they, who hall 


Fave given Notes for Merchandize, the Diſcounr-of 
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which was agreed upon, ſhall be at Liberty to dif. 
charge them, provided Payment be made full thirty 
Days before that appointed for the Diminution of the 


8 Specie. 


The Decree of the Council, given the 27th of May 
1719, contains a Regulation for the Payment of the 


Bills of Exchange, drawn or indorſed in foreign Coun- 


tries, particularly in England and Holland. His Ma- 


jeſty orders, that the Bills drawn from Holland, be- 


fore the Augmentation of the iſt of May 1718, be 
paid in Crowns of five Livres : and that thoſe drawn, 
before the Diminution of the 8th of May 17 19, could 


be known there, be paid in Louis D'ors of 36 Livres; 


and with Regard to the Bills drawn from England, be- 


fore, and due ſince, the ſaid Diminution, be alſo paid 
in Louis Dors of 36 Livres; with Liberty, however, 
to the Bearer, to cauſe himſelf to be reimburſed, by 
the Perſon who pays the Bill, twenty Sols per Lou: 


D'or, in Cafe the definitive Sentence, which was to 
be given in England, fhould order, that the Bills 


drawn before, and due ſince, the known Augmenta- 
tion of the iſt of May 1718, were to be paid in 


Crowns of ſix Livres. 


* ſn the whole Journal du Palais, which is a Collection in nine 
Volumes of the Deciſions of all the Parliaments and Sovereign Ju- 
dicatures in France for many Years, there are not above three 0: 
tour Deciſions relating to Bills of Exchange: The Reaſon wheie- 
of is, becauſe in all the trading "Towns of France, eſtabliſhed 
Courts Merchant take Cognizance of Differences between Perſons 
of that Profeſſion, in a ſummary Manner, except where the inter- 
vening of ſome nice Points of Law, render Merchants incompeten: 
Jadges,. which are carried before the Parliament. 
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SECT, Edd 


3 Of the Laws of Scotland IG Bills of 8 


x8 


1. HE Foundation hereof depends upon the 


20 Alt. 3 Parl. King Charles II. which is 
as follows: Our Sovereign Lord, conſidering how 
« neceflary it is for the flouriſhing of Trade, that 


Bills or Letters of Exchange be duly paid, and 
« have ready Execution, conform to the Cuſtom of 


<« other Parts, doth therefore, with Advice and Con- 
e ſent of his Eſtates of Parliament, ſtatute and or- 


« dain, that foreign Bills of Exchange, from or to 


« this Realm, duly proteſted for Not-Acceptance, 
« or for Not-Payment, the ſaid Proteſt having the 


c Bill of Exchange prefixed, is regiſterable (may 5e 
60 regiſtered) within fix Months after the Date of the 
6 ſaid Bill, in Cafe of Not- acceptance, or after the 
falling due thereof, in Cafe of Not-Payment, in 


« the Books of Council and Seſſion, or other compe- 


tent Judicatures, at the Inſtance of the Perſon to 


« whom the ſame is made payable, or his Order, ei- 


© * ther againſt the Drawer or Indorſer, in Caſe of a 
| © Proteſt for Not-Acceptance, or againſt the Accep- 


« tor, in Caſe of a Proteſt for Not-Payment, to the 
« Effet it may have the Authority of the Judges 


thereof interponed thereto, that Letters of * horn- 
6 ing upon a ſimple Charge of ſix Days, and other 


* Executorials neceflary 1 may pals thereupon, for the 
't Whole Sums contained in the Bill, as well Ex- 


6 Theſe are Warrants iſſued in the King's Name b to chargs per- 
ſons to pay Debts, or perform Deeds, within a prefixed Time, 


upon Pain of being declared outlawed by three Blaſts of a Meſſen- 
ger's Horn, in Caſe of Diſobedience. 


FT By which is to be underſtood, the ordinary Diligence requir- 


ed by the Laws of Scotland, for compelling a Man to pay his 
Debts; ſuch as Caption, or Execution of the Body, whereby his 


_ Perſon is ſeized, and put under reſtraint, c. Oc. 


H 3 66 change 
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1 change as Principal, in Form as Effeirs : Sicklike, 


9 ö = and 1 in the ſame manner, as upon regiſtrate * Bonds, — 
1 e or Decrees of Regiſtration, proceeding upon Con- 3 
Wi « ſent of Parties. Provided always, that if the laid W 571 
| | <« Pretcſts be not: duly: regiſtrate in ſix Months in 255 
1 Manner above provided, then, and in that Caſe, 
it * the ſaid Bills and. Proteſts are not to have ſummary * 
| Execution, but only: to be purſued [ſued for] by iW- 100 
| e Way of ordinary Action, as Accords. And far. cet 
* ther, the Sums, in. all Bills of Exchange, bear an- = 
ea nual Rent [Intereſt] 1n Caſe of Not-acceptance, Pof 
* from the Date thereof, and in Caſe of Acceptance, in 
86 and Not- -Pay ment, Fer the Day of their falling VW 8 
« due, ay and while [until] the Payment thereof. o 
And farther, Notwithſtanding the foreſaid ſumma- MW 710 
te ry Execution provided to follow upon Bills of Ex- Kis 
e change, for the Sums therein contained, in Manner 85 
« above ſpecified : Yet it is leeſome [lawful] to the "T4 
Party Charger to purſue [ſue] for the Exchange, if i 
< not contained in the ſaid Bills, with Re-Exchange, A! 
“ Damage, Intereſt, and all Expences, before the fac 
ce ordinary Judge, or, in Caſe of Suſpenſion, to eik WF Ex 
add] the ſame to the Charge, at the diſcuſſing of not 
« the ſaid Suſpenſion, to the Effect that the fame M- the 
may be liquidate, and Decreet [Decree or Sentence men 
of the Court] given therefore, either againſt ide De 
« Party Principal, or aganit him and bis Caution. W wt 
Lo ers, as Ado, E 
2. This Act © mentions only Red „ Bills, ind” not . to 
ſuch as are drawn from one Place. Within Scotland io ine 
another, or inland Bills: which was fo ordered, ki Wn cot 
Frog? had been Feen wits 058 As of lun che 
oe = an. or „ Obligations bl: 3 KA 10 21118 ule 
-t- Suſpenſion is. «Ropping. of — — either "Tag a Time, or ms 
for ever, upon Reaſons instantly verified or proved by Writing, or 
Oath of the Party, unleſs they conſiſt in Matter of Fact, and may 
be proved by Witneſlcs, or be founded. upon another. Man's writ- > 1 
ing, as when RA aa: HALO Diſcharges granted to the 
principal Debtor, | 


3 
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mary Execution, to conſtitute all their Debts by Bills, 
and none by Bonds. a 

3. But the like Execution paſſes now upon all in- 
land Bills, as is appointed to paſs upon foreign Bills 


by the above-mentioned Act: Which Statute is ex- 
tended, in all Points, to inland + Bills and Pre- 


cepts. 25 : | : | VV 
A Inland Bills and Precepts muſt alſo be negoci- 
ated as foreign Bills, by duely preſenting them, pro- 


teſting for Not- acceptance, and Not payment, and 


adviſing the Drawer, or laſt Indorſer thereof. So the 


Poſſeſſor of any inland Precept granted by his Debtor 
in a Bond, not having proteſted the ſame for Not- 


payment, nor done any Diligence againſt the Ac- 


ceptor of the Precept, till he broke, was found to 


have no Recourſe for Payment againſt the Drawer or 


his Cautioner in the Bond. 10 Fuly 1706, Brand 


contra Torſton. „ 

5. Promiſſory Notes have not the fame Privilege 
in Scotland as foreign and inland Bills of Exchange. 
A Merchant's Note payable to others, or Order, at 


ſuch a Place, or at any other Place, with the current 


Exchange, was found to be only a ſimple Ticket, and 
not of the Nature of a Bill of Exchange, in Reſpect 


there was not a Drawer and Acceptor, and therefore 
null for Want of a Writer and Witneſſes Names and 


Deſignations or Additions. 29 Jan. 1708, Arbuth- 


not contra Scot. 


6. The like Note, whereby one promiſed to pay 
to a Perſon, or order, a Sum, value received, being 
indorſed to a third Party, was for the ſame Reaſon 


compacted with the Indorſer's Debt. Nor doth 
the Engliſh Statute of 3 and 4 Ann. Cap. 9. giving 
the like Remedy upon Promiſſory Notes, as is now 
uſed upon Bills of Exchange, for three Years, though 
made perpetual by an Ack of the Britiſb Parlianient 


1 
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100 


+ By Ag z. Sell 6. Parl. King Ww. 
od 12, Feb. 1 708, Bundie contra Kennedy * 
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ſince the Union +, extend to Promiſſory Notes in 
＋ Scotland, becauſe the Britiſh Statute doth only make 
the former, which was a temporary Law of England, 
to have perpetual Force there; and, being but an 
acceſſary, can go no further than the Statute of En 
land it was cajculated to continue. 


+ 7 Ann. Cap. 25. See Page 119. 
+ 6 Dec. 1711, King contra Eſdale. 
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SECT. I. 


Of Promiſſory Notes at common Law, and the Statute 


3 and 4 Anne concerning them. 


8 no Action could be maintained on Pro- 
miſſory Notes, nor were they aſſignable at 
common Law *, the Increaſe of Trade 


4 
© 


and Neceſſity of Paper Credit put Bankers and others 
upon an Expedient of bringing them within the Cuſ- 


tom of Merchants, and making them negotiable as 
inland Bills of Exchange; but this rhe Judges would 


* This appears from the Preamble of the Stat. 3 and 4 Anne 


(See next Page) and the following Authorities: A Note was given 


by the Defendant, whereby he promiſed to pay the Plaintiff, or 


Order ſo much Money. The Plaintiff brought an Action on this 


Note, and declared on the Cuſtom of Merchants, and likewiſe 


laid a general Indebitatus Alſumpfit, and on the general Iſſue entire 


Damages were given. Upon Motion in Arreſt of Judgment, the 


Court held that this is not within the Cuſtom of Merchants, and 
being no Specialty, no Action can be grounded on it: Then it 


was anſwered, that being void, no Damages could be intended to 


be given for it. Sed non allccatur ; for it is not a Matter inſenſible, 
but inſufficient in Law. And Judgment was arreſted. 1 Sa/k. 149. 


Paſch. 1 Anne. B. R. Clerk and Martin, | | 
Error of a Judgment in the Common Pleas on a like Note; the 


Plaintiff declared, that there was a Cuſtom within London among 


| Merchants trading there, that if a Merchant ſigned. a Note, pro- 
miſing to pay F. S. or Order, Ec. that he became bound by the 
_ Cuſtom to pay, Sc. And A. Cherley would have diſtinguiſhed this 


from the foregoing Caſe; being laid as a ſpecial Cuſtom in Lon- 


don, and that confeſſed by the Judgment by nil dicit. Sed per Holt, 
Chief Juſtice, This Cuſtom to oblige one to pay by Note without 


Conſideration is void and againſt Law. Ex nudo patio non oritur 


Aclio. The Judgment was reverſed. 1 Salk, 120, Potter v. 
ear/on, | | : 


not 
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not admit of: Promiſſory Notes being only conſidered 

by the common, Law, as Evidences of a Debt, and 

not aſſignable or. negotiable in their own Nature, 
3 New, Abr. Law, 605. 


2. But it being found neceſſary to make Uſe of this 


kind of Credit, by the 3 and 4 Ame, Cap. 9. (made 
perpetual by 7 Anne) reciting, that whereas it hath 


been held, that Notes in Writing, ſigned by the arty 


who makes the ſame, whereby ſuch Party promiſes 
to pay unto any other Perſon, or his Order, any Sum 
of Money therein mentioned, are not. aſſignable or 
indorſible over within the Cuſtom of Merchants to 
any other Perſon; and that ſuch Perſon, to whom the 


Sum of Money mentioned in ſuch Note is payable, 


cannot maintain an Action, by the. Cuſtom of Mer- 
chants againſt the Perſon who firſt made and ſigned 
the ſame; and that any Perſon to whom ſuch Note 
Mall be alſigned, indorſed, or made payable, could 
not within the ſaid Cuſtom of Merchants, maintain 


any Action upon ſuch Note againſt the Perſon who 


firſt drew and ſigned the ſame: "therefore to the intent 
to encourage Trade and Commerce, which will be 
much advanced, if ſuch Notes. ſhall have the ſame 
Effect as inland Bills of Exchange, and ſhall be ne- 
gotiated in like Manner, it is enacted, «That all 


Notes in Writing, that ſhall be. made and ſigned 


by any Perſon or Perſons, Body politick or corpo- 
rate, or by the Servant or Agent of any Corpora- 
„ tion; Banker, Goldſmith, Merchant, or Trader, 
* who is uſually-intruſted by him, her or them, to 
« ſign ſuch Promiſſory Notes for him, her, or them, 
Ws whereby ſuch Perſon or Perſons, Body Politick and 
Corporate, his, her, or their Servant or Agent as 
* afofeſaid, doth or ſhall promiſe to pay to any other 


e Perſon or Perſons, Body Politick and Corporate, 


8 his, her, or their Order, o or unto Bearer, any Sum 
« of Money mentioned in ſuch Note, ſhall be taken 


and conſtrued to be, by virtue thereof, due and 


< payable to any ſuch Perſon or Perſons, Body Po- 


be lick and Corporate, to whom the ſame is made 
| $6 payable; 5 


"$0. 


cc 


cc 


* 


ce 
by ſuch Note made payable, ſhall and may main- 
tain an Action for the ſame, in ſuch Manner as he, 
ſhe, or they might do, upon an inland Bill of Ex- 


change, made or drawn according to the Cuſtom 


<4 


cc 


(8 


10 
4 


cc 


tick, to whom ſuch Note that is payable to any 
'£« 
* his, her, or their Order, is indorſed or aſſigned, 


ce 


(e 


ce 


ce 


cc 
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% payable ; and alſo every ſuch Note payable to any 
{uch Perſon or Perſons, Body Politick and Cor- 


porate, his, her, or their Order, ſhall be aſ- 


lignable or indorſible over, in the ſame Manner 


as inland Bills of Exchange are or may be, ac- 
cording to the Cuſtom of Merchants; and that 


the Perſon ör Perſons, Body Politick and Corpo- 
rate, to whom ſuch Sum of Money is or ſhall be 


of Merchants, againſt the Perſon or Perſons, Body 


any Perſon or Perſons, Body Corporate and Poli- 
Perſon or Perſons, Body Politick and Corporate, 


or the Money therein mentioned, ordered to be 
paid by Indorſement thereon, ſhall and may main- 
tain his, her, or their Action for ſuch Sum of Mo- 
ney, either againſt the Perſon or Perſons, Body 
Politick and Corporate, who or whoſe Servant or 
Agent as aforeſaid, ſigned ſuch Note, or againſt 


any of the Perſons that indorſed the fame in like 
Manner as in the Caſe of inland Bills of Exchange; 
and in every ſuch Action the Plaintiff or Plaintiffs 


ſhall recover his, her, or their Damages and Coſts 
of Suit; and if ſuch Plaintiff or Plaintiffs ſhall be 
non- ſuited or a Verdict be given againſt him, her, 


or them, the Defendant or Defendants ſhall recover 
his, her, or their Coſts againſt the Plaintiff or Plain- 


tiffs; and every ſuch Plaintiff or Plaintiffs, De- 


* fendant or Defendants reſpectively recovering, may 
ſue out Execution for ſuch Damages and Coſts by 


Capias, Fieri Facias, or Elegit.“ 
And it is further enacted by the ſaid Statute, 
That all and every ſuch Action ſhall be com- 


*, menced, ſued, and brovght-within ſuch Time as 


1 ce 18 


Politick and Corporate, who, or whoſe Servant or 
Agent as aforeſaid, ſigned the ſame; and that 
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js appointed for commencing or ſuing ſuch Action: 
* upon the Cafe, by the Statute 21 Jac. 1. of Limi- 
46 tations. 

« Provided, that no Body Politick or Corporate 
e ſhall have Power, by Virtue of this Act, to iſſuc 
* or give out any Notes by themſelves or their Ser- 
* vants, other. than ſuch as they might have. iſſucd 
of 5 this Act had never been made.“ 

. It hath been adjudged, that a Note wrote by 
chi Plaintiff and ſubſcribed by the Defendant, is 2 
Note made ænd figned by the Defendant within this 


Act: for the ſigning or ſubſcribing is the Lien, and 


the writing or making is the mechanical Part of it. 
3 New Abr. Lows 606, cites Trin. 6 Ann. Aſp v. Ba- 
ron in B R. 


. This was a Motion for an w Injunction, ond the 


| Cate was, A Note was given by the Defendant as 


Truſtee for the Executrix of Fowler, for ſome Share 
in the Aſſiento Braſs and Copper- mines to the Plaintiff 
Brown, who was an original Undertaker in ſetting on 
Foot that Bubble. And here it was very much dil. 
puted, whether the Plaintiff ſhould be left to Las 
upon this Note; for that thoſe Mines were a mere 
Bubble, and had no Exiſtence in rerum natura ; and 


Fowler was an innocent Perſon, that only fold the 


Shares that he had bought, and the Plaintiff was the 
original Undertaker of "the Project. In this Caſe it 
was very much diſputed, whether the Defendant 
could give any Thing in Evidence to ſhew that the 
Note wanted a Conſideration. The Court was equal. 
ly divided, and two Judges were of Opinion, that 
upon Promiſſory Notes, the Want of a Conſideration 
could not be given in Evidence; for the Words of 
the Statute of 3 and 4 Any, Cap. 9. touching Pro- 
miſſory Notes are, * Thar all Notes in writing, that 
._ < after the firſt Day of May, Anno Dom. 1705, (ball 
be made and ſigned by any Perſon or Perſons, 
Bodies Politick or Corporate, or by the Servant 


e or Agent of any Corporation, l Goldſmith, | 


« Merchant or Trader, who is actual e by 
| | &« him, 
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« him, her, or them, to ſign ſuch Promiſſory Notes for 
« her, him, or them, whereby ſuch Perion or 
« Perſons, Bodies Politick or Corporate, his or their 
Servant or Agent as aforeſaid, doth or ſhall Pro- 
« miſe'to pay to any other Perſon or Perſons, Bodies 
« Politick or Corporate, his or their Order or Bearer, 
« any Sum or Sums of Money, mentioned in ſuch 


Lg 


« Note, ſhall be taken and conſtrued to be, by Virtue 


„thereof, due and payable to any ſuch Perſon 
or Perſons, Bodies Politick or Corporate, to whom 
« the ſame is made payable.” The two puiſne Judges 
were therefore of Opinion, that ſince the Statute made 
it payable by Virtue of the Note, that the Conſidera- 


tion of the Note was not inquirable, no more than 


the Conſideration of a Bond ; and on a Bond the De- 
fendant can only plead non eft faium in a Court of 
Law, and if it were ſealed and delivered, which were 
the only Solemnites of Contracting, appointed by the 
Law, nothing could be given in Evidence touching 
the Conſideration. 1 


Ihe other two Judges thought there was a great 


Difference between a Note and a Bond, notwithſtand- 
ing the Statute; for in the Caſe of the Bond, where 


there were Solemnities of Contracting, viz. the Scal- 


ing and Delivery, if there was no Conſideration, yet 
i there was no Fraud in obtaining the Bond, the 


Money was a Gift in Law to the Obligee; bur the 


Note was no more than a ſimple Contract, and not- 
withſtanding the Statute ſays, that the Money ſhall 
be due and payable by Virtue of the Note, that only 
makes the Note itſelf Evidence of the Conſideration, 
which it was not before the Statute, as appears by. the 
Caſe of Clerk v. Martin, and Potter v. Pearſon, 1 Salk. 
129. But though the Note itſelf be Evidence ot a 


Conſideration, yet it is not concluſive tLv;dence, but 


turns the Proof upon the Defendant, o inew that 
there was no Conlideration given for ſuch a Note; 
and ſo he can ſhew that it is {till but a fimpl- Con- 
tract, and therefore but a nudum partum unde non 

: 7 oritur 
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eritur adtio, and of this Opinion was my Lord Chan- 
cellor King, and moved to rule it fo at Ni Prius. 
But in this Caſe an Injunction was granted on Terms, 
the Defendant agreeing to give Judgment, with a 
Releaſe of Errors ſubject to Order on the Hearing. 


Note, This Matter was very much diſputed in the 


Hall, and this Caſe was put, that if A. forged a 
Bank Note, and gave it as a Conſideration to 3. for 
B.'s Note; or if A. ſhould have given Braſs-Money 
for his Note, could not this Want of Conſideration 
be given in Evidence ? If not, A. might recover 
againſt B. where there was no Debt; and certain] 
the Statute did not deſign that a Man ſhould recover 
where there was no Debt at all; for the Statute only 


makes Promiſſory Notes as Bills of Exchange ; and : 


though the Acceptor and Indorſer were bound to pay 
thoſe Bills, whether they had received any Conſidera- 
tion or not, becauſe the Acceptor accepts it for the 
Honour of the Drawer, and the Indorſer negotiates 
it; yet the Drawer of the Bill was not obliged to pay 


it to the Perſon, in whoſe Behalf the Bill was drawn, 


unleſs he had paid him a Conſideration ; but the 
owning a Value received was Evidence prima facie, that 
a Conſideration was paid to the Drawer of the Bull, 


Vid. 1 Salt. 125. 4 Mud. 242, 244. Gilbert's 


859 154. 
8 E 0 'T; II. 


1 bat ſhall be deemed a negotiable Note within om 
* Statute, 


\HER E are no bei Words ney" to be 


_ uſed in a Promiſſory Note. L. Raym. 1397. 


Trin. 11 Geo. 1. cites Naſt. 338. But if the Promiſſory 


Note is within the Intent of the Act it is ſufficient: 
tho” it does not follow the very Words of the Act. 

2. A Note was, I promiſe to pay 50 l. or render the 
Body of J. S. to Priſon before ſuch a Day; it was ad- 


judged to be no negotiable Note within the Act of 


Parliament, 


8. 
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Parliament, and that an Action could not be main- 
tained on that Notewithin that Law z becauſe. the 
Money was not abſolutely payable, but depended up- 
on a Contingency, whether he would Kan er J. V. 


to Priſon or not; cited per Cur, L. Raym, 1362. 
Mich. 1 Geo. 1. Smith v. Boheme. „. C. bin . 


Raym. 1296. S. C. cited 8 Mad. 363; arg. and admit- 
ted by the other Side. | 
2. It hath been reſolved, thar 15 A. give a 1 to 

B. for the Payment of a Sum of Money, when be the 


2 A. ſhould marry ſuch. & one; B. cannot bring an Ac- 


tion on ſuch Note, and declare as on a Bill of Exchange, 
letting forth the Cuſtom of Merchants, &c. for that 
in Truth there is no ſuch Cuſtom, beingonly an Agree- 


ment founded on a Marriage-brokage, and to pay 
Money on a collateral Contingency; which Contin- 


gency cannot be called Trading, ſo as to come within 
the Cuſtom of Merchants. 3 Nero Ar. Law. 606. 
4 Mod. 242. Cumb. 227. S. C. Pearſon v. Garret. 
4. A Promiſſory Note to pay within ſo many Days 
after the Defendant ſhould marry, was on Conſidera- 
tion held not to be a negotiable Note within the Sta- 


tute, S/ran. 1151. Beardeſy v. Baldwin. 


5. The Indorſce brought an Action againſt the 
Drawer of a Note, by which he promiſe d to account 
with T. S. or his Order for gol. Value received by him, 
&c. Per Cur. the Statute of 3 and 4 Anne, Cap. 9. 
was made for the Eafe of Trade, and it is a remedial 


Law, for which Reaſon it ſhall be extended as far as 


poſſible ; therefore the Words in this Note, by which 


the Drawer promiſes to be accountable to T. &. for 50 l. 


ſhall be conſtrued as a Promiſe to pay the Money, and 
the rather, becauſe it is to be accountable to 7. $. or 


hrs Order; but it is impoſſible for him to account with 


the Indorice, therefore it muſt he to pay; beſides this 
muſt be originally either a Debt or a Truſt, and no- 
thing appears in the Note to make it a Truſt; there-:: 
fore it muſt be a Debt. As to zhe objection that the 


Drawer may be a Factor, and might apply this Money 
for the Uſe of the Drawee. the Words in this Note 


will 
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will not make him a Factor, viz. I promiſe to be 
accountable for ſo much Money, &c. For the Money 
mult be received to Account, as well as the Promil: 
made to Account; therefore the Word accountable in 
this Caſe ſhall be taken to pay; and the Difference is, 
when it is to be accountable for ſo much Money Value 
received, and when it is Value received on Account, or, 
to Account, or, as by Account, as it is uſual between 
Merchant and Factor, or Lord and Steward; and it 
would be dangerous to the Credit of thoſe Notes, if 
this ſhould not be good: Therefore Judgment. was 
given for the Plaintiff. & Mod. 363, 364. Paſch. 11 
55 1. Norris v. Lee. L. Raym. 1396. S. C. 
Fewis J. relied much upon the Verdict in this Caſe; 
bi Forteſcue J. Reynolds J. and Naym. Ch. J. were of 
Opinion, that if the Note was not within the Act, the 
Verdict could not help it; but the Note would be 
within the Act, or not upon the Words of the Note: 
and judgment for the Plaintiff. S. C. Stran. 629. 

6. Cafe upon a Promiſſory Note 1% pay within two 


112 


Months after ſuch a Ship is . off, and declares. upon | 


the Statute. 


It was inſiſted, that this is not negotiable, it being | 


Jace: | 


upon a Contingency which may never happen. 
lyn v. Laſerre (P. 22.) was a Bill to pay out of the 
Drawer's growing Subſiſtence; and that was held not 
to be negotiable as a Bill of Exchange. Sed per Cur. 
the paying of the Ship is a Thing of a public Nature, 
and this is negotiable as a Promiflory Note. Stran. 24. 
Andrews v. Franklin. 


7. Upon Demurrer to a Declaration on the follou- 


ing Note, it was held to be a Note within the Statute: 
6 ] acknowledge that Sir Andrew Chadwick had deli- 


e yered me all the Bonds and Notes, for which 4001. 


* were paid on Account of Colonel Synge, and that 
* Sir Andrew delivered me Major Graham's Receipt 
and Bill on me for 101. which 10/7. and 15. 55. 
% Balance due to Sir Andrew, J am ſtill indebted, 
« and do promiſe to pay.” Judgment for the Plain- 
tiff. Sr2n. 706. Chadwick v. Allen. 5 
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8. An Action was brought upon a Note given by 
the Plaintiff to the Defendant in the following Form ; 
/ promiſe do pay Mr. James Lewis Eleven Pounds. at 
e Payment. of the Ship Devonſhire, for Value receiv— 
d. The Plaintiff declared, as upon the Statute of 
Queen Anne, taking it to be a Note within the Sta- 
ute. | | 9 | The” 
Marſh for the Defendant objects, that *tis not a 


Note within the Statute :' iſt, becauſe not payable 


to Order, or Bearer; and, 2dly, becauſe of the Con- 
tingency of the Time of Payment. 3 
Hardwicke Chief Juſtice, It has been long ſettled, 


that the Statute does not require a particular certain 


Form, and ſaid he remembered a Caſe in this Court 


where it was held on Demurrer, that a Note to be 


within the Statute needed not to be payable to Order. 


And in that Caſe it was urged, that it might as well 


be ſaid every Note within the Statute ſhould be pay- 
able 4% Order or Bearer , for they are the Words of the 
Statute, As. to the Contingency of the Paymenr, 
the ſubſequent Act of the Payment of the Ship makes 
it certain; and therefore tho' not a Lien 40 initio, yet 
became ſufficiently ſo, and within the Statute by the 


Fact happening after. It is not like the Caſe of Joce- 


hn and Laſerre (P. 22) where it was held that a Bill 
of Exchange, payable our of a particular Fund for 


growing Subſiſtence, was not within the Statute, 1 


think therefore the Declaration 1s proper enough ; 
But you may make your Objection in Arreſt of 
Judgment; for this will appear on the Record. Dick. 
Tr. and Com. 261. Lewis v. Orde, 2 Sittings in 
Middleſex, 8 Geo. 2. 1 

9. On Error from C. B. a Note to pay to A. or Or- 


* 


der, fix Weeks after the Death of the Defendant's Father, 
for Value received, was held to be a. negotiable Note 
within the Statute 3 Anne C. 9. for there is no Con- 
tingency whereby it may never become payable, but 
it is only uncertain as to the Time, which is the Caſe 


of all Bills payable at ſo many Days after Sight. In 


hh held 


the Common Pleas it held three Arguments, and was. 
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held good upon a folemn Reſolution delivered by 
Chief Juſtice Willes. Stran. 1217. 18 Geo, 2. Coal 
V. --- 
Io. The Court as on Error from C. B. that; 
Note to deliver up Horſes, and a Wharf, and pa 
Money at a particular Day, could not be counted o- 
as a Note within the Statute, and therefore reverſed 
the Judgment. Stran. 1271. Martin v. Chauntry, 
11. Error of a Judgment in C. B. in Caſe upon: 
Promiſſory Note entered into by A to pay ſo much to 
B. for a Debt due from C. to the ſaid B. Andi: 
was objected, that this not being for Value received 
was not within the Statute, and prima facie the Debt 
of another is no Conſideration to raiſe a Promiſe. 
But the Court held it be within the Statute, being 
an abſolute Promife, and every way as negotiable 2 
if it had been generally for Value received. And thc 
Judgment was affirmed. Stran. 264. 6 Geo. 1. Pc. 
plewell v. Wilſon, . 5 
12. J promiſe to pay to W. 1001. in three Manth 
after Date, Value received of the Premiſſes in Roſemary 
Lane, late in the Poſſeſſion of T. R. Upon a Demur- 
rer, the Court held this clearly a Promiſſory Note 
within the Statute 3 and 4 Anne, Cap. g. and Jude: 
ment for the Plaintiff. L. Raym. 1 545. Mich. 2 
Geo. 1. Burchell v. Slocock. 
1 I promiſe to pay to T. 8. 50d. #10 doth wt 
pay it within fix Weeks. Action was brought on this 
Note, and Verdict was for the Plaintiff; but Judg- 
ment was arreſted, becauſe the Drawer was not the 
original Debtor, but might be a Debtor on Contingenty. 
Arg. 8. Mod. 363. Paſch. 11 Geo, 1. cites it as the 
O aſe of N v. Biddolph. 
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s E C r. II. 
Who niay indorſe Proniſſry Notes. 


tion by Indorſee of a Promiſſory Note indor- 
ſed by a Woman as Adminiftratrix. A Demurrer 
E to 1 Declaration and Judgment for the Plaintiff. 

E It was objected, that an Adminiſtratrix was not 
E within the Cuſtom of Merchants in the Caſe of Bills 


Exchange are. Sed per Curiam, we cannot ſay this 
upon a Demurrer, It ſhould have been pleaded or 
found not to be within the Cuſtom ; and it is every 
E Day's Practice to have Indorſements made by Execu- 
tors. It was then objected that there was no Profert 
of the Letters of Adminiſtration. Sed per Curiam, that 
E is only required, where the Actionis by an Adminiſtra- 
dor, but not where a third Perſon only derives through 
one. The Judgment was affirmed. Stran. 1260. 
= Robinſon v. Stone. 

2. A Note payable to a Feme Sole, or Dalles who 
afterwards marries, can only be indorſed by the Huſ- 
band. 3 New Abr. Law, 610. Caf. L. and Eg. 246. 
3. The Plaintiff declared upon a Promiſſory Note 


and on Argument Judgment was given for the De- 
fendant; the Right being in Point of Law veſted in 


| poſe of 1t. Strap. 516, Connor v. Martin. 


12 SECT. 


O N Error from C. B. ita ppeared to be an Ac- 


3 of Exchange. And the Statute 3 Anne, C. 9. makes 
Notes aſſignable only in the ſame Manner as Bills of 
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made to a Feme Covert, and indorſed by her to him, 


| the Hoſband, and the Wife having no Power to diſ- 
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SECT: Iv; 


Of demanding the Money from the Maker of a Pro- 
miſſory Note, and ſuing him and the Indorſer. 


r. F Ndorlſee of a Note muſt demand the Money from 
the Drawer or Maker. See P. 56. Parag. 17, 

2. In an Action againſt the Indorſor of a Promif 
ſor ory Note, Eyre Chief Juſtice directed the Jury to 
and for the Defendant, becauſe the Plaintiff ad not 
proved Diligence to get the Money of the Drawer; 
being of che old Opinion that the Indorſer only war- 
rants upon the Default of the Drawer. Stran. 649, 
Syderbottom againſt Smith 

3. In an Action upon a Promiſſory Note by the 
Indorſee againſt the Indorſer, it was proved that th: 
Defendant had payed Part of the Money. And 
Chief Jultice Lee held that ſufficient to difpenſe with 
the proving a Demand upon the Maker of the Note. 
Stran. 1246. Hil. 19 Geo. 2. Vaughan and Fuller. 

4. The Defendant was ſued as Indorſer of a Note. 
Andi it was proved that a Diſcounter ſent the Note to 
the Defendant, who looked on it and faid it was 
his Hand, and the Note (which had ſome Months t 
run) would be paid when due. The Chief Juſtice 
refuſed to let the Defendant in to ſhew Forgery by 
the Similitude of Hands; ſince it would tend to de- 
ſtroy all Negotiation of Notes and Bills. But be 
ſeemed inclined to allow Proof of actual Forgery, it 
the Defendant could have ſhewn it, which he __ 
not. And the Plaintiff obtained a Verdict. 9170 
i051. Creoper v. Le Blanc. 

5. In an Action upon the Caſe upon a promiſſotj 
Note brought by the Perſon to whom it was payable, 
the Chief Juſtice let the Defendant in to ſhew that i! 
was delivered in the Nature of an Eſcrow, viz. as 3 
Reward in caſe he procured. the Defendant to be Ic 
Kored to an Office, WICH] it being proved he did not 


effect, 
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effect, there was a Verdict for the Defendant. Strom, 
674. Jefferies v. Auſtin, Wes 
6. In an Action by the Indorlee of a Promiſſory 
Note againſt the Indorſer, it appeared the Plaintiff 
had after the Indorſement received Part of the Draw- 
er of the Note: And it was held to be a taking upon 
himfelf to give the whole Credit to the Drawer of the 
Note, and abſolutely diſcharged the Indarſer: So the 
Plaintiff was non-ſuited. Stran. 745. Kellock v. Robin- 
ſox, See L. Kaym. 744. 

7. In Afſumpfit upon a Promiſſory Note, there was 
Judgment by Default, and on executing a Writ oft 
Inquiry, the Plaintiff did not produce the ſubicribing 
Witneſs, but offered other Evidence of its being the 
Defendant's Hand. And the Court held this was 
ſufficient; for the Note being ſet out in the Declara- 
tion is admitted, and the only Ule of producing it is 
do ice whether any Money is indorſed to be paid upon 
it. Stran. 1149, Bevis v. Lindſell. 


8. Upon a Cale ſtated at Ni prius in an Action by 
the Plaintiff as Indorſee of ſeveral Promiſſory Notes, 
it appeared that the Notes were given by the Defend- 
ant to one John Church, for Money by him knowing- 
ly advanced to the Defendant to game with at Dice, 
and that Church indorſed them to the Plaintiff for a 
full and valuable Conſideration; and that the Plaintiff 
was not privy to, or had any Notice that any Part of 
the Money, for which the Notes were given, had becn 
lent for the Purpoſe of gaming. | N 
Upon this a Queſtion aroſe upon the Statute 
9 Anne, C. 4. Se&. 1. which ſays, That all Notes 
* where the whole or any Part of the Conſideration is 
Money knowingly lent for gaming, ſhall be void to 
all Intents and Purpoſes whatſocver,“ Whether 
the Plaintiff could maintain this Action againlt the 
Defendant: And after two Arguments the Court 
were of Opinion he could not; for it is making it of 
lome Uſe to the Lender, if he can pay his own Debts 
With it: And it will be a Means to evade the Act, it 
being ſo very difficult to prove Notice on an Indorlee. 
9 N „ 
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Note in Suit, the Plaintiff brought his Bill in this 
912 | | 1 | Court 


119 Of Promissory and Cash Notes. 
And though it will be ſome Inconvenience to an in. 


nocent Man, 2 that will not be a Balance to thoſe 


on the other Side. And the Plaintiff is not without 
Remedy; for he may ſue Church on his Indorſement: 
And it is but the common Hazard of taking Notes of 


Infants. or Feme Coverts, As to. what Holt faid in 
Huſſey and Jacob (See Page 61. Parag. 22.) Salk. 344. 
 Carth. 356. 5 \ 
adjudged; and the Chief Juſtice ſaid he had ſeen x 


Report wherein Notice was taken that all the learned 


Part of the Bar wondered at it. Stran. 1155. Bowyer 


v. Brampton. 520.4 -7 4:71 W 4 

9. Aſumpit upon a Promiſſory Note given by Man, 
ning to Statham and Order; Statham aſſigns it to 
Witherbead, and Witherhead to the Plaintiff: And 
upon a emurrer to the Declaration an Exception was 
taken, becauſe the Aſſignment was made to WMilber. 
head, without ſaying to him and Order, and then he 


cannot aſſign it over; for by this Means Stathan, 


who had aſſigned it to MWitherbead without ſubjecting 
himſelf to his Order, will be made liable to be ſued 


by a ſubſequent Indorſee. And to this the Chief 


Juſtice at firſt inclined; but afterwards it was reſolv- 
ed by the whole Court that it was good; for if the 
Original was aſſignable (as it will be if it be payable to 
one and his Order) then, to whomſoever it is aſſigned, 
he has all the Intereſt in the Bill, and may aſſign it as 


he pleaſes; for the Aſſignment to Witherhead is an 


abſolute Aſſignment, which comprehends his Aſſigns; 
and therefore nothing is done when the Bill is affign- 
ed, but indorſing the Name of the Indorſer, upon 
e Jokes write what he will, and at a 
Trial, when a Bill is given in Evidence, the Party 
may fill up the Blank as he pleaſes. Conyns Caſ. 160, 
%%% Manns. © | Earp 
10. Upon Motion for an Injunction the: Caſe ap- 
peared to be, that the Plaintiff had been drawn in 
upon ſome falſe or miſtaken Confideration, to give 3 
Promiſſory Note to J. S; and FJ. S. having put the 
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Court to be relieved, and to have an Injunction; and 
before Anſwer, or any Order made in the Cauſe, J. S. 
indorſed over the Note to the preſent Defendant Dun- 
3 daſs; whereupon the Plaintiff amended his Bill, ſet- 


3 ting forth the Indorſement, and charging Notice both 
of the Fraud and lis pendens concerning it in Dundaſs, 


and prayed Relief againſt the Note, and an Injunction 


I againſt Dundaſs, from proceeding at Law thereupon. 


E Dundaſs. in his Anſwer ſwore to the Payment of the 


Money ſpecified in the Note to J. S. upon the Note 
being indorſed over to him; but not clearing himſelf 
of the Charge upon him of Notice of the Fraud, an 
E Injunction was granted by Mr. Yerney Maſter of the 


E vs, who declared that there was no Sort of Pro- 
ceeding more liable to Fraud than the negociating 


ſuch Notes; and ſaid, that though generally the Con- 


E fideration of ſuch Note is not inquirable into in the 


Hands of an Indorſee (Comyns 43.) yet that where 


= there appears to have been an original Fraud, and 


3 any Perſon knowing, or who may be ſuppoſed to 


Y have Notice of that Fraud, will pay his Money, and 
take an Indorſement to himſelf of ſuch Note, it is but 


F Juſtice and Equity, that the Note ſhould (till be ſub- 
jected to be avoided by that original Fraud, which it 


C cannot but be ſuppoſed the Indorſee had Notice of, 


and that he would not have advanced the Money 


vithout having in View a Deſign to ſupport and 


maintain the Fraud. It was then prayed that the In- 
junction ſhould be granted only on Terms, that the 
& Plaintiff ſhould give Judgment at Law with Releaſe 
of Errors, ſubje& to the Order on hearing: But this 
= was denied by his Honour ſaying, that he ſaw no 
W Reaſon for it, and granted the Injunction generally, 
Dic. Tr. and Com. Rolls Trin. 14 Geo. 2. Reynolds 
and Dundaſs, de 


11. One Slaughter, a Clerk in the Exchequer, gave a 


Promiſſory Note to Gekie ; Gekie indorſed it over to 
= Yb, who indorſed it to the Defendant, who indor- 
ed it to the Plaintiff. The Note was not payable till 
x Months after Date, and, about a Week after it bes 
| 2 ra geo came 
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came due, the Plaintiff, by his Attorney, demanded 
the Money of Slaughter, who refuſed Payment, and 
deſired ſome Time of Forbearance, which the Plain. 
tift's Attorney refuſed to give; but, afterwards the 
Plaintiff himſelf gave him a Month's Time. This was 
| in Avg, laſt; and, the Month expiring before the Be. 
ginning of A ace T erm, the Plaintiff, the fir 
Day of th: Term, filed a Bill in the Exchequer againſt 
 Sleughter (which was as ſoon as he could be ſued b 
reaton of his Privilege) and on this Bill obtained Judy. 
ment; bur, Slaughier proving inſolvent, the Plaintiff 
brought an Action againſt Gray the Indorſer. The 
Quettion was, Whether, if the Indorſee gives Time 
to the Drawer of the Note, it does not diſcharge the 
Indorſers. The Chief Juſtice ſaid, the Time for the 
Indorſee to demand the Money of the Drawer was ſet— 
tled to be a reaſonable Time. A Verdict was given 
for the Plaintiff. Di#. Tr. and Com. 261. 8 Ges. 2, 
Cal and Gray, 
12. An Action was brought by the Indorſee of 1 
Promiſſor y Note payable to A. or Order; and it was 
moved before the Trial on Behalf of the Defendant, 
that the Plaintiff might produce the Note, and leave 
it with his attorney, in order to be inſpected by the 
Defendant, his Attorney, &c. on a Suggeſtion that 
the Note was forged : And it was inſiſted for the De- 
fendant, Thar ſince even a Bond upon ſuch Motion 
might be produced, much more might a Note ; but 
it was anſwered by the Counſel for the Plaintiff, and 
per Cur. though a Bond might be produced being un- 
der Hand 2nd Seal, yet gat was upon this Realon, 
that the Plaintiff . upon it with a Profert in 
Cur, yet there is no Inſtance, that in this or ſuch 1 
Caſe, a Plaintiff was ever obliged to produce his Evi 
"Amy of what is the Foundation of his Action. And 
the Statute 3 and 4 Anne makes no Difference be- 
tween theſe Notes and inland Bills of Exchange, but 
in the Point of pleading; and there is no Inſtance 
fince that Statute (which muſt have often happens) 
that ever ſuch a Motion was made or granted; : 
1 ore 
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fore that Statute, that ever a Bill of Exchange was 
produced upon ſuch Motion. Bunb. Rep. 243. Odams 
v. the Duke of Grafton. 

13. The third Indorſee of a Promiſſory Note kept 
it from the 1ſt of November to the 7th of Jamaty, 
without receiving it of the Maker of the Note: And 
in an Action againſt the firſt Indorſee without No- 
tice, the Plaintiff was non; ſuited for his Neglect. | 4 

Stran. 707. . Pepys v. Sir John Lambert. - i 

"TA 8% judgment was obtained at Law 1 in an Az 1/78 9 
fit, upon an abſolute Promiſſory Note for 50. 1 
againſt the Plaintiff Sou who now brings his N 
Bill to be relieved, ſuggeſting the Note was really * Fi 
greed to be conditional, viz. © That unleſs Ram's — 
« Aſſurance roſe to 1007: per cent. I (che now De- — 
fendant) give you my Word I will never trouble 

you for the Money,” 

It was objected for the Defendant, firſt, That the 
Plaintiff ought not to be permitted to enter into this | 
Evidence now, becauſe he might have done it at Law, # 
_ upon the general Iſſue, or by Preding be {1 
cially, 

Secondly, That the Plaintiff ought not to give 

Parol Evidence to prove the Intent of a Note in Wri- 


& 2 — — — <> 
* 
— 
— 


ting under Hand. | 5 1 

But per Curiam (dubitante Eyre Chief Baron) the 4 
Plaintiff waszpermitted to go into this Evidence, and 1 
was relieved”; and Baron Price ſaid he could not diſ- 1 
tinguiſh this Caſe from that of Lady Clarges v. Wil- 10 
lioms, in this Court, Feb. 20, 1723. Bunb, Wy. 175. 9 1 


Trin. 1724. Snowball v. Vicaris. © 
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being ſeven Vears Diſtance between the 


Seal, Aion of Debt lies upon a Mutuatus, Law Dicł. 
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8 E CT; V. 


Of the Action and Remedy on a Promiſſory Note, and 


the Manner of declaring and pleading thereon. 


12 EBT upon two Promiſſory Notes and a 


F# * Mutuatus. And on Demurrer to the Decha- 
ration, it was objected that an Action of Debt would 
not lie: That before the Statute no Action at all lay 


upon the Note (Salk. 129. See P. 105.) nor did an V- 


debitatus Aſſumpfit lie on a Bill of Exchange. And of 
this Opinion was the Court, and pronounced Judg. 
ment for the Defendant. But then it was obſerved 


by Serjeant J. Comyns for the Plaintiff, that there was 


one good Count upon the Mutuatus, and the De- 


murrer was to the Whole. Whereupon Judgment 


was given for the Plaintiff. - Stran. 680. Welhb v. 
„„ 00 
2. Parker C. J. delivered the Reſolution of the 


Court. This is an Indebitatus Aſſumpfit, laid 16th 


January 1726. The Defendant has pleaded Ackio non 
accrevit infra ſex annos. The Plaintiff has replied a 


Bill filed 23 January, 12 Anne, and that the Cauſe of 


Action aroſe within ſix Years before. The Defendant 
has demurred generally, and it has been inſiſted on by 
his Counſel, that the Replication is a EL a, there 

| | Day in the 
Declaration, and the filing the Bill as ſet forth in the 
Replication. But we are all of Opinion, notwith- 


ſtanding, that the Plaintiff muſt have Judgment. 
This being only a Parol Promiſe, the Time alledged 


in the Declaration is only Matter of Form, not of 
Subſtance; and not being a Departure in a material 
Point, is only a Defect in Form of Pleading, which 
not being ſhewn for Cauſe of Demurrer, purſuant to 
the Act for the Amendment of the Law, the Defen- 


*, Mutuatus in Engliſo ſignifies borrowed, If a Perſon owes ano- 
ther a certain Sum, for which he has a Promiſſory Note without 


dant 


id 
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gant cannot take Advantage of it. If a Verdict had 
found the Promiſe, or the filing the Bill, to be ano- 
ther Day, that would not have vitiated the Proceed- 
ings. 1 Lev. 110, 1 Keb. 500, 578. Hob, 104, 


15 the Day had been Subſtance, it would have been 
a Departure; and ſo it was adjudged in this Court, 
Paſ. 1 Geo. Stafford v. Torr, That was upon a 
Promiſſory Note dated in 1704. The Defendant 


3 pleaded Aclio non accrevit infra ſex annos : The Plain- 


uf replied, a Bill filed 12 Anne; and after a Verdict 
the Judgment was arreſted, becauſe in that Caſe the 
Day was material. If the Day in this Caſe ſhould 
be looked upon as ſuch, it would be in the Defendant's 
Power in almſt all Caſes to fix the Time and Place. 
As where the Plaintiff brings an Action of Aſſault 
and Battery in London, the Defendant pleads he made 
the Aſſault in Middleſex, and. that afterwards the 


1 Plant iH releaſed all Batteries except in London. By 
this e would make the Place material, and the Doc- 
trine of bringing tranſitory Actions where the Plain- 


tiff pleaſed, would fall to the Ground if the Defend- 
ant mould be allowed by artificial Pleading to make 
the Time and Place Matter of Subſtance. Vide Ca. 
ee b. Zelv. 114. Strange 21. Cole and Haw- 

IS, 

3. Caſe by Original in B. R. and declares againſt 
the Defendant as Indorſer of a Promiſſory Note, and 
after ſetting out the Note and Indorſement, he goes 
on, that virtute inde the Defendant became charge- 
able with the Payment of the Money ſecundum tena- 
rem of the Indorſement. The Defendant upon Oyer 
of the Original pleads in Abatement, that the Charge 
againft him ought to be according to the Tenor of 
the Note, and not of the Indorſement. And Strange 
for the Defendant inſiſted, that it might be, that the 
Indorſement appointed the Money to be paid at a 
different Time from what is mentioned in the Note; 
which are Terms that the Indorſer cannot lay upon 
the Party who made the Note. Suppoſe the Note be 

TED N payable 
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verſe the being charged otherwife than according ty 


Occaſion to lay any expreſs Afump/it, and therefore 
the Whole may be rejected; he aniwered, that where 


portunity of traverſing the laſt Matter; as Lt. 
108. ö 

againſt the Indorſer. It is true, he cannot lay a 
ferent from the Terms of it; but he may charge hin. ch 


ſelf, if he pleaſes: For every Indorſement is the fame 
as making a new Note; and if the Note be payable 


the Statute, he ſhould have ſaid that the Defendant 


"becauſe laid to be wrote 207th his.049n Hand, and there 


" 
W 


lea, and it is adjudged: againſt the Defendant, this. Is teamed 
 Reſpondcat eufter, Fenk. Cent. zeb. | 
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payable 1ſt May, ſurely the Party to whom it is giv. 
en cannot ſay, 1 appoint the Contents of this Note 
to be paid to F. S. upon 1ſt April;“ or if he 
ſhould, yet the other will not be obliged to pay it til 
May. And if he is charged according to the "Tenor 
of the Indorſement, his only Remedy muſt be to tra. 


the Tenor of the Note. And as to the Objection 
that in Counts upon Promiſſory Notes, there is ng 


the Pleader does not rely upon the firſt Part of the 
Caſe he makes, but goes on further, and alledges 
other Matter, he by that gives the other Side an Op- 


Sed per Curiam. There is no Occaſion to pray in 
Aid of that Objection, here, where the Action is 


Charge upon the Giver of the Note in a Manner di- 


1ſt May, and the-Indorſement appoints it to be iſt 
Abril, as to the Indorſer this is a Promiſſory Note 
payable iſt April. If this was an Action againſt the 
Giver of the Note, there might be more in "the Ob- 
jection. Ts Keſpondeat ouſter agard. og 47 
Pet vood and Vernon.” 

In Caſe upon a Promiſſory Note, the Declan. 
By: ran, that the Defendant made a Note, et mai: Wi 
"ſua propria ſcripſit. Exception was taken, that ſince We 


1 ned the Note: But the Court held it well enough; 
needs no Subſcription i in that Caſe; for 1 it is ſufficient 


Wot ofen, after, fiebifies to IS over in an Action to the 
*Metits of the Cane; , As where a Demurrer i ts Joined upon 4 
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his Name is in any Part of it. J A. B. promiſe to pay, | 
is as good as I promiſe to pay ſubſcribed A. B. Stran. 


299. Taylor v. Dobbins. See L. Raym. 1377. 

3 The Plaintiff declares, that the Detendant fecit 
quandam notam in ſcriptis per quam promiſit ſolvere. 
And Exception was taken that here is no Signing by 
the Defendant, as the Statute requires: And the Caſe 
of Taylor and Dobbins (the next preceding) had the 


Words manu ſua {cripft, which was the Ground of 
E the Judgment in that Caſe. But, in the principal 
' Cafe, the Court held it well enough; for unleſs it 


was ſigned or wrote by him, 1t could not be ſuch a 
Note whereby the Defendant promiſed to pay. Judg- 
ment for the Plaintiff, Stran. bog. Elliot v. Cowper, 


L. Raym. 1376. S. C. and Forteſcue J. cited the late 


Cale of Taylor v. Dobbins, as exactly this Caſe in 
Point, wherein, notwithſtanding this very Exception, 
the Plaintiff had Judgment, becauſe it was ſaid, Fecit 
iiotam ſuam, per quam promiſit ſolvere, which implied 
chat it was ſigned by the Defendant; which Caſe 
Pratt Chief Juſtice remembered, and Judgment was 
given tor the Plaintiff, FFF 

So where the Declaration was, that the Defendant 
made the Note for himſelf and Partner ſubſcribed 
it with his own Hand, whereby the Defendant promi- 
ied for himſelf and Partner to pay, the Court held it 


very good; for this ſhews ſufficiently, that he ſigned 
it for himſelf and Partner; and Judgment for the 


Plaintiff” L. Raym. 1484. Trin. 13 Geo. 1. and 
1 Geo, 2, Smith v. Jarves. 

6. The Plaintiff brought two Actions upon a Pro- 
miſſory Note, one againſt the Drawer, and another 


againſt the Indorſer, and recovered it in both. And : 


now Wearg moved, That they having tendered the 
Principal in one, and the Coſts in both, no Execution 
might be taken out; which the Court ordered ac- 
cordingly, and ſaid they would have laid the Plaintiff 
by the Heels, if he had taken out Execution upon 
both. Stran. 515. Windbam againſt Wither, and the 
lame againſt T7ull, 5 | WN 
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5. The Plaintiff declared upon a Promiſſory Note, 
by which the Defendant and one A. B. conjunfim aut 

feparatim promiſed to pay. There was a Verdict and 
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Judgment in C. B. for the Plaintiff, But upon Error 
the Judgement was reverſed for want of the Plaintiff, 
ſhewing a Title to bring a feparate Action againſt one 
of the Makers of the Note; for by the preſent Decla- 
ration he only ſays he has this, or fome other Cauſe of 
Action. Thus far Strange. And 2dly (ſays L. Rayn. 
in his Report of the fame Caſe) the Note does not 
import they promiſed ſeverally; for the Note ſet oui 
is, that they promiſed jointly or feverally, which is not 
poſitive, they promiſed ſeverally; for it ought to have 
been, that they promiſed jointly and ſeverally. Stray, 
819. I. Raym. 1544. Ovington againſt Neale, and 
the ſame againſt Waller. Ns 
8. Cafe upon a Promiſſory Note: And the Dech- 
ration ſet forth, that the Defendant and another did 
confundtim vel diviſim promite to pay. Demurrer inde, 
And for the Defendant it was inſiſted, that the Action 
ſhould have been brought againſt both. Et per Par. 
ker C. J. the Plaintiff might have brought it againſt 
either or both; for he had*his Election. If the Ac- 
tion had been againſt both, he ſhould have declared as 
be no does; but that is not right in the Action 
againſt one only. For he ſhould have declared gene- 
rally, that this Detendant by his Note promiſed to 
pay, and a ſeveral Note by two would have been good 
 &vidence. As where there are feveral Obligors, and 
one only is ſued, no mention is made in the Declar | 
tion of the other Obligors (1 Sid. 189, 238.) Sup- 
:pofe:the Note had been to pay 50 J. or 100). the 
Phinniff is intitled to either, but uncertain which, till 
he has made his Election; for he that ſpeaks in the 
 Ditjunctive:ſays true, if either Member of the Di- 
junctive be verified; whereas he that ſpeaks in ibe 
 Affirinattve, affirms both Parts to be true. 
The Phintiff prayed Leave to diſcontinue on Pay- 
meht of Cofts, which was granted; and at another 
Day moved that he might change his Rule, to one 1 
3 4 | amenc 
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amend on Payment of Coſts, but this laſt Motiorr 


" . 


was denied. Strange, 76. 4 Geo. 1. Butler againſt 


Maliſſy. 3 3 orgy 88 
9. In Caſe upon Aſumpſit the Plaintiff declared 
that the Defendant, in Conſideration that the Plain- 
tiff at the ſpecial Requeſt of the Defendant deliberaſſet 


to the Defendant quandam notam, by which one Hurſt 


aſſumed to pay to the Plaintiff one hundred Guineas, 


aſſumed ro pay to the Plaintiff, Sc. Upon now 


Aſſumpfit pleaded, Verdict for the Plaintiff. And now 


Mr. Gilbert moved in Arreſt of Judgment that the 
Conſideration of this Promiſe was not good, ſince it 


did not appear, that Hurſt gave this Note to the 
Plaintiff upon any good Conſideration, and conſe- 


quently the ſaid Note would be void, and then the 


Delivery of the ſaid Note by the Plaintiff to the De- 
fendant would be no Prejudice to the Plaintiff nor 
Advantage to the Defendant. But it was reſolved 
per totam Curiam, that this was a good Conſideration ; 
for though no Conſideration was exprefled in Hurſt's 
Note, yet the Note being ſubſcribed by Hurſt was 


good Evidence of a Debt due from Hurſt to the 


Plaintiff ; and therefore the Delivery of the Evidence 
of his Debt to the Defendant at his Requeſt was a good 
Conſideration of the Aſump/it of the Defendant, upon 
which this Action was brought. And Judgment was 


given for the Plaintiff. Note, Holt, Chief Juſtice, ſaid, 


that he was of Opinion upon the Trial, that it was 


not neceſſary for the Plaintiff to prove, upon what 
Conſideration the Note of Hurſt was given, the De- 
fendant having admitted it to have been given upon 
good Conſideration by his Promiſe. L. Raym. 759. 


Meredith v. Sbute. S. C. 1 Salk. 25. 


10. A Scire facias was brought in the Name of the 


Attorney General againſt Sir John Elrvell, ſetting 


forth that there had an Extent iſſued againſt Sir 
Matthew Kirwoed, and an Inquiſition was taken there» 


on, which found Sir Jobn Eltvell indebted to Sir 


Matthew Kirwood by two Promiſſory Notes, one for 


1501. and the other for 1001, and prays that the De- 


— 
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fendant ſhould ſhew Cauſe why the Crown ſhould not 
have Execution for this Debr. 

The Defendant pleads that he was not indebted by 
theſe Notes, or either of them die inquiſitionis : The 
Attorney General proved (only) Sir John's Hand to 
the Notes: The Defendant gave in Evidence that 
 Kirwood, before he failed, brought an Action on theſe 


Notes, and obtained Judgment by nil dicit, and that 


a Writ of Inquiry of Damages iſſued, and was exe- 
cuted, and thereupon a final Judgment was had; and 
therefore that he could not be indebted on thoſe Notes. 


| becauie they were mergedin the — according 


to Higgin's Cale 6 Co. 
hut it appeared, that although the interlocutory 
Judgment was entered before the Inquiſition was ta 
ken upon the Extent, vet the Writ of Inquiry and 
final Judgment were not executed and obtained until 
a long while afterwards ; for the Inquiſition upon the 
Extent was upon the 28th Nov. 5 Geo. 1. The in- 
terlocutory Judgment was before, but the Writ ci 
Inquiry was not executed until the 7th of Februar, 
. 

And thereupon the Lord Chief Baron Giltert, who 
tried the Cauſe, immediately directed the Jury to 
find, as they did for the Crown. 

Neta, Firſt, by this Plea it appears, chat Debt; 

are not bound till the Tete of the Inquiſition : adh, 
That Notes of Hand are not merged by an Interlo- 

cutory Judgment, the Debt not being aſcertained be- 
fore the Writ of Inquiry returned, and final Judg- 

ment entered thereon. Bunb. Rep. 199. Trin. 720 
Attorney General v. Sir John Elwell. 

11. Forging any Promi fſory Note is Felony. 
Page 90. Parag, £0, 
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S E CT VI. 


Caſb er Goldſmiths Notes. The Indorſement and 
5 thereon; and the Ti me 7 demanding Payment 
N them. 


Drawer, theſe following Points were reſolved. 
 1K#A Difference was taken between a Bill payable 


to J. S. or Bearer, and F. S. or Order; for a Bill 
S. or Bearer, is not aſſignable by the 


payable to F. 
Contract, ſo as to enable the Indorſee to bring an 
Action, if the Drawer refuſes to pay: becauſe there 


is no ſuch Authority given to the Party by the firſt 
Contract, and the Effect of it is only to diſcharge the 
Drawee, if he pays it to the Bearer, though he © comes 


to it by Trover, Theft or otherwiſe. But when the 


Bill is payable to J. S. or Order, there an expreſs 
Promiſe is given to the Party to aſſign, and the In- 


dorſee may maintain an Action. See P. 114. 


Ts Though an Aſſignment of a Bill payable to 


7. 8 . or Order, be no good Aſſignment to charge the 
Drawer with an Action on the Bill; yet it is a | good 
Bill between the Indorſer and Indorſee, and the In- 
dorſer is liable to an Action for the Money; for the 
Indorſement is in Nature of a New Bill. 


3dly, It being objected that in this Caſe there was 
no Averment of the Defendant's being a Merchant. 
it was anſwered by the Court, that the Drawing the 
Bill was a ſufficient merchandizing and negotiating to 


this Purpoſe. 1 Salt. 125. Hodges v. Steward. 
2, If a Bill payable to A, or Bearer be diſcounted, 
it is an abſolute Purchaſe; if to A. or Order, Indorſer 


muſt warrant it. 1 Salk, 127. Lambert and Pack, 
Cce P. 48. . N 


K . The 


IN an Action on the Caſe on an intaud Bill of : 
Exchange brought by the Indorſee againſt the 
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3. The Plaintiff declares, quod inter mercatores . 
alios negotiantes intra hoc regnum, there is, and time, 
whereof, Cc. hath been a Cuſtom that if any Trade; 


make a Bill, or Note, by which he aſſumes to ay 
to another Perſon, or the Bearer of the Bill ſuch ; 


Sum of Money, ſuch Perſon is bound by it to py 


ſuch Sum to ſuch Perſon to whom the Note is pay. 
able or to the Bearer. The Plaintiff then ſhews thy 
the Defendant Sedgwick being a Goldſmith, made z 
Note in Writing, whereby he promiſed to pay to 


Maſon or Bearer 100 l. that Maſon delivered the Note 
to the Plaintiff for 100 J. in Value received; and that 


for Non-Payment of this 1001. the Plaintiff brough 
this Action againſt the Defendant. Non Aſunyji 


pleaded and Verdict for the Plaintiff, It was moved 


in Arreſt of Judgment, that this Action could ng 


be brought.in the Name of the Bearer, but it ought 
to be brought in the Name of him to whom it wa 
payable. Quod fuit conceſſum per Curiam; for the Di. 


ference 1s, where the Note 1s payable to the Party or 
Bearer, or to the Party or Order: In the latter Cat 


the Indorſee has been allowed to bring the Action in 


his own Name, becauſe the Indorſement of the Party 
muſt appear upon the Back of the Note ; but where 


it is payable to the Party or Bearer, it may be very 
inconvenient; for then any one who finds the Note 


by accident may bring the Action. Though this lat 
has been frequently attempted, it has never yet pre- 


vailed; and in the Caſe of Horton and Coggs, the 
Goldſmith (3 Lev. 299.) this Difference was taken and 


agreed; and the Judgment of the Court (being the 


fame Caſe with this) was arreſted. But the Court 


declared that the Bearer might bring the Action in 


the Name of him-to whom the Note was payable. 
And Judgment was arreſted; niſi, &c. The fame 
Point was reſolved in B. R. between Hodges and Seu: 
ard, Salk. 235. (the laſt Caſe but one.) But there !l 
was reſolved that the Indorſement to the Bearer binds 
the Party who immediately indorſes it to him. The 


principal Point was alſo refolved. Mich. 6 W. and 


M. B. K 
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V B. R. between Sir Thomas Eſcourt and Cudworth, 
Holes Rep. 181. Nicholſon v. Sedgwick. 5 
4. The Defendant, at two of the Clock in the Af- 
ternoon, gave the Plaintiff Goldſmiths Notes in Pay- 
ment, which were tendered the next Morning at nine; 
but the Goldſmiths had a Quarter of an Hour before 
ſtopped Payment. The Chief Juſtice directed the 
fury, that the Loſs ſhould fall on the Defendant, 
W there being no Laches in the Plaintiff, who had de- 
W manded their Money as ſoon as was uſual in the Courſe. 
W of Dealing, and that the keeping the Notes till the 
next Morning could not be conſtrued a givin 
Credit to the Goldſmiths. And the Jury found ac- 
W cordingly. Sron. 415. 7 Geo. 1. Meore v. Warren. 


S new 


5. The Defendant paid the Plaintiffs, who were 


the Sword-Blade Company, two Goldſmiths Notes at 
Three in the Afternoon; the Plaintiffs Servant the 
next Morning leaves the Notes with the Goldſmith in 
order to have the Money ready for him as he came 
a clearing ; it being; as they proved, cuſtomary for 

W the Bank and the Sword-Blade Company to ſend out 


their Notes in the Morning, and call for their Money 
as their Servant returned in the Evening; and the 


W Goldimith upon receiving the Notes always cancelled 


them, and got the Money told out againſt the Time 


it was uſually called for. The Notes in this Caſe | 


were brought early in the Morning and received and 
cancelled: And between four and five in the After- 


& 100n the Servant that left them called again for the 
Money, when the Goldſmiths had juſt ſtopt Payment: 


Upon which the Servant takes new Notes of the ſame 


Tenor and Date with the cancelled ones he left in tho 


Morning. And becauſe the Plaintiffs had done no- 


thing but what was uſual, in leaving Notes inſtead of 
alking the Money when he firſt called in the Morn- 


ing, the Chief Juſtice directed the Jury to find for 
the Plaintiffs, which they did. Strange, 416. 7 Geo. 1. 
Turner v. Mead. © 2 

6. The Plaintiff, who kept Caſh with the Bank, 


on Saturday left a Note for 30. on Cox and Cleeve : On 5 
_ K 2 Monday 
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Monday they gave it to the Runner, who left it at the 
Shop 1n the Morning, where they cancelled the Nate; 
but when he called in the Afternoon for the Money, 
according to his uſual Practice, he found the Banker 
had ſtopt Payment; whereupon he took a new Note 
ol the ſame” Tenor and Date. And King, Chief Jultice, 
directed the Jury, that it would be dangerous to ſuffer 
Perſons to deal with Notes in this Manner, and ſaid 
the Common Pleas was of that Opinion in the like 
Caſe. Bur however he directed they ſhould only find 
the Value of the Note when cancelled, upon which 
the Jury found 25 / the Goldſmiths having paid 104, 
in the Pound. Strange, 550. 9 Geo. 1. Hayward and 
the Bank of England. EC 
7. Upon the 17th of September (being Saturdey) 
about two o'Clock 1n the Afternoon, Harriſon gave 
to Menwaring in Payment a Note for 100 J. by Mt 
ford and Mertins, Goldſmiths, dated 5th September, 
payable to Harriſon or Order. The ſame Afternoon 
Manwaring pays away the Note to J. S. Mitford and 
Mertins paid all Saturday and Monday, and on Tueſday 
Morning as ſoon as the Shop was opened, and befor 
any Money paid, J. S. came and demanded the Mo- 
ney, but Milford and Mertins ſtopt Payment: Mar: 
3waring paid back the Money to J. S. and demanded 
it again of Harriſon; who refuſing to pay it, an 
Action was brought. And on non Aſſump/it the Chic 
Juſtice told the Jury, that giving the Note is not im- 
mediately Payment, unleſs the Receiver does ſome: 
thing to make it ſo by neglecting to receive it in! 
reaſonable Time, by which he gives Credit to the 
Maker of the Note. He left it to them whether 
there had been any Neglect, and obſerved that tie 
Note was payable to Harriſon, who had kept it eleven 
Days, and probably would not have demanded it 
| ſooner than Manwaring did, it appearing the Gold- 
ſmiths were in full Credit all the while. The Jui 
deſired they might find it ſpecially, and leave to the 
Court whether there was reaſonable Time; but tit 
Chief Juſtice told them they were Judges of xk 
— . | _ W cre- 
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| Whereupon they found for the Defendant, and de- 
W clared it as their Opinion, that a Perſon who did not 
demand a Goldſmiths Note in two Days took the 
Credit on himſelf. Strange, 508. Manwaring and 
Uarriſon. . 
= 8. Voodward's Note was paid to the Plaintiff at 
W Twelve on the Friday, who put it into the Bank at One, 
nnd the next Morning at Ten the Runner of the Bank 
W carried it to the Shop with other Notes to the Value of 
W :000/. and left them (as uſual) to call again for the 
Money: He called at Eleven and they ſaid, their Ser- 
W vant was gone to the Bank. Hecalled again at Two, 
and they ſaid they were going to ſhut up, and refuſed to 


pay; bur paid {mall Notes for two Hours and then ſtopt. 


And the next Morning Notice was given to the Defen- 


dant, who had paid the Note to the Plaintiff. And now 


ö in an Action for the Money the Queſtion was whether 
W this was Payment to the Plaintiff. It was inſiſted for 


the Defendant, that ſhe ſhould not ſuffer by the Plain- 
tilf's Payment into the Bank, who ſent it with other 


Notes; whereas if the Note had been rendered by it- 
W {c!f, it would have been paid. On the contrary, it 
W was inſiſted, that if there had been no Demand, there 
W would have been no Laches, being within a Day af- 


ter the Receipt, that the Goldſmiths ſtopt Payment. 


I The Chief Juſtice ſaid there was no ſtanding Rule, 
bot left it to the Jury, who found for the Plaintiff to 
F the Value of the Note. Strange, 910. 5 Geo. 2. Hoar 


MWA©£ CM. ---- 
9. At half an Hour after Eleven in the Morning of 


was, who ſhould bear the Loſs? And upon examin- 
ing Merchants, it was held that the Company had 


made it their own, by not ſending it out the After— 
noon of the 18th, or at furtheſt the next Morning. 
K 3 | 50 


o 


10th January, the Defendant being indebted to the 
Flaintiffs, paid to their Caſhier a Note of Cafioe!! and 
| Mount, Goldſmiths in Lombart-Street ; they conti— 
nued to pay all Notes till the next Day at Two; and 
ummediately after they had ſtopt Payment, the Com- 
IJ pany's Servant came with the Note. The Queſtion 
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So there was a Verdict for the Defendant. Stray, 
1175, Eaſt India Company v. Chitty. 1 

10. A Banker's Note for 300 J. was paid to the 
Plaintiff after Dinner, who ſent it the next Mornin 
at Nine, when the Banker had ſtopt Payment: And 
it was ruled that there was no Laches in the Plaintiff, 
Jo as to fix the Loſs on him; and that in all theſe 
Caſes there muſt be a reaſonable Time allowed, con. 
ſiſtent with the Nature of circulating Paper Credit, 

Strange, 1248. Fletcher v. Sands. 

11. The Notes of Goldimiths (whether they be 
payable to Order or to Bearer) are always accounted 
among Merchants as ready Cath, and not as Bills of 
Exchange. The Time of receiving Money upon a 
Goldſmith's Note is immediately, or elſe it will be x 
the Peril of him who pays the Note. He who del. 
vers over the Note, will not be charged if the Gold. 
ſmith fails, as the Drawer of a Bill of Exchange 
would be; but the Receiver is ſuppoſed to give Cre- 
dit to the Goldimith, and the Note is looked upon 2 
ready Money payable immediately; and if he does 
not like it he ought to refuſe it: but having accepted 
it, it is at his Peril. But note, if the Party to whom 
the Note is delivered demands the Money of the 
Gold{mith in a reaſonable Time, and he will not 
pay it, it will charge him who gave the Note. A 
Goldſmith's Note indorſed is a Bill of Exchange 
againſt the Indorſer. L. Raym. 743. Taſſel and Lt 
v. Lewis. | f 

12. An Action upon the Caſe upon an Tudebitatus 
aſſump/it was brought, wherein the Plaintiff counts on 
three Promiſes, viz. for 601. received by the Defen- | 
dant to the Plaintiffs Uſe, for 60 J. lent by the Plain- 
tiff to the Defendant, and on an Hiſimul computaſet 


for 60/. On non Aſſump/it pleaded, the Cauſe was 


tried at the Ni Prius at Londen, before the Lotl 
Chief Juſtice Holt. And on the Evidence, the Fatt 
appeared to be, one Fel ows a Merchant, who kept 
his Caſh with the Defendant, Sir Stephen Evan, 1 
Goldſmith in Lombard-Sirect, was indebted to 4 
5 | Plainti 
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Plaintiff in 60. 105. the Plaintiff ſent his Servant 


| to receive the Money of Fellows, who directed his Ser- 
vant to pay Ward's Man the Money at Sir Stephen 


Evans's , e the Servant went to Sir Stephen 
Evans's Shop, and there Fellous's Servant directed 


E the Defendant's Servant to pay Ward's Servant the 
60l. 10s. and to indorſe it on a Note of 100 J. from 


the Defendant to Fellows, in Part of Payment of the 


100 /. The Defendant's Servant accordingly indorſes 
601. 105. as paid on the ſaid Note of 100. and then 


paid 10s. to Ward's Servant, and gave him a Note, 


f ſubſcribed by one Wallis a Goldſmith for 60/. payable 


to one Freeman or Bearer, which the Plaintiff's Ser- 


vant accepted. This Tranſaction was about Noon, 


and at that Time Wallis was a ſolvent Perſon, and 
continued paying his Bills til Night. Next Morning 


the Plaintiff's Servant coming with the Note to re- 


ceive the 601. of Wallis, found that Wallis had ſtopt 
Payment, and was become infolvent. Whereupon 


the Plaintiff brings this Action againſt the Defendant 
for the 60 J. Note, it did not appear upon the Evi- 


dence, that the Plaintiff was conuſant of, or privy to, 


| this Tranſaction of his Servant, or had given him any 


Authority to receive ſuch a Note inſtead of Money, 
or approved of it afterwards. This Matter, at the Re- 
quelt of the Defendant's Counſel, was drawn up by way 
of Cafe, and was put into the Paper to be argued. 
Three Points were made in this Caſe. Firſt, whe- 


ther this Evidence was ſufficient to maintain the De- 


cCharation on any of the three Courts. Secondly, 


whether the Acceptance of the Note upon Wallis by 


the Plaintiff's Servant, without his Direction or Ap- 


probation ſhall bind the Plaintiff. Thirdly, whether 
the Delivery of ſuch a Note be in Law a good and 


actual Payment of the 601. 8 
Mr. Serjeant Hall was of Counſel for the Defen- 


dant, and gave his Opinion for his Client, but did not 


| think it neceſſary to labour the Points. 


Mr. Serjeant Darnall for the Plaintiff argued, that 


| the Servants of Merchants might in ſome Caſes bind 
K 4 their 
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their Maſters by their Acts, but then it muſt be in 
the Buſineſs of a Merchant; but a Servant. cannot 


accept a Bill of Exchange drawn upon his Maſter, 90 


bind his Maſter, unleſs there be plain and ſtrong Evi. 
dence, that the Maſter gave him Authority ſo to do, 


And he cited Lex Mercatoria, 205, and a Treatiſe 
concerning Bills of Exchange by * Fohn Marius, 4). 
A forticri the Servant in this Caſe cannot bind the 
Plaintiff without his, Conſent, where there is not the 
ſame Neceſſity, nor the fame Advantage to the Pub. 


lick by encouraging of Trade. 2. This 1 is no actual 


Payment, for the Law adjudges nothing actual Pay. 
ment but Money, or other thing given or taken in 
Satisfaction by Conſent of both Parties. 5 Co. 117. 


Pymmel's Caſe. This Note is but as a bare Piece of 


Paper, not valuable in itſelf, nor valuable to th: 
Plaintiff; for he cannot bring any Action to compel 
the Payment of it, but in the Name of Freeman 
(Salk. 12 5. See Parag. 3. of this Section) who ma 
refuſe to give him leave to uſe his Name. He agreed, 
that if A. ſells Goods to B. for 504. and at the ſame 
Time B. gives A. ſuch a Note for 501. and A. a0. 
cepts it; this is an actual Payment although the Note 
be never received; becauſe it ſhall be taken as Par 
of the Contract, that A. was to accept ſuch Note in 
Satisfaction for his Goods. But where there is a pte. 
ceding Debt or Duty, as in this Caſe, ſuch Note wil 
not amount to Payment till it be paid, unleſs there be 
any Negligence and Delay in the Party who takes the 


Note, in going to receive it. For if the Goldſmith 


continue ſolvent for a long Time after the Note de- 
livered, and the Party keep the Note by him without 
demanding the Money, and afterwards the Goldſmith 
become inſolvent, he that took the Note ſhall ſtand 
to the Loſs of it; becauſe by keeping the Note, he 
prevented the cher from receiving it. But in this 
Caſe the Fact is otherwiſe, for the Plaintiff's Servant 
went the next Morning to receive the Money. 


* Note. Ha, Chief alice, ſaid Marin. 8 en was a very goud 
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Holt, Chief Juſtice. When a Servant is ſent to re- 
ceive Money on a Bill, he cannot accept a Note in- 
ſtead of Money, without the particular Direction of 
his Maſter. Suppoſe the Servant in this Caſe had 


brought Wallif's Note home to the Plaintiff, and the 
Plaintiff had ſent him back with it, refuſing to ac- 


cept it, and inſiſting to have Money, then it would 
not have been a Payment beyond all Doubt. But in- 


deed if the Maſter does give his Conſent to the taking 


of the Note, that will amount to an Authority pre- 
cedent. But then I am of Opinion, and always was, 
{notwithſtanding the Noiſe and Cry, that it is the 
Uſe of Lombard-ftreet, as if the contrary Opinion 


would blow up Lombard. Street) that the Acceptance 


of ſuch a Note is not actual Payment. I agree the 
Difference taken by my Brother Darnall, that taking 


a Note for Goods ſold is Payment, becauſe it was 
Part of the original Contract; but Paper is no Pay ment 


where there is a precedent Debt. For when ſuch 
a Note is given in Payment, it is always intended 
to be taken under this Condition, to be Payment if 
the Money be paid thereon in convenient Time. This 


Note was demanded within convenient Time; but if 


the Party who takes the Note, keeps it by him for 
leveral Days without demanding it, and the Perſon 


who ought to pay it becomes inſolvent, he that re- 


ceived it mult bear the Loſs : becauſe he prevented 
the other Perſon from receiving the Money, by de- 
taining the Note in his Cuſtody. As for the Nature 
of the Action, I am of Opinion, that an Indebitatus 
aſſumpfit for Monies received to the Plaintiff's Uſe 
lies properly in this Caſe, and that this Evidence is 
ſufficient to maintain the Plaintiff's Declaration ; for 


when the 60/7. was indorſed on Fellows's Bill, as ſo 


much actually paid by Sir Stephen Evans to Fellows, 
Fellows directing that Sum to be paid to the Plaintiff, 
and the Defendant having the Money in his Hands, 
it amounts to a Receipt of ſo much by the Defendant 
to the Plaintiff's Uſe. No doubt the Action were 


maintainable if the Plaintiff had brought the _ 
= er | 3 
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back again to the Defendant ; and though he did 
not, ſince it does not amount to actual Payment, the 
Plaintiff muſt recover. | 

Powell, Juſtice, This Evidence will maintain the 
Declaration; for Fellows's Caſh remaining in the De- 
fendant's Hands, when by the Indorſement the Defen- 
dant is diſcharged from ſo much of Fellows's Note as 
againſt him, that Money being to be paid by his Di- 
rection to the Plaintiff, it is a Receipt by the Defen. 
dant to the Plaintiff's Uſe. The Delivery and Ac. 
ceptance of Wallis's Note is no Payment; for when 
a Maſter ſends his Servant to receive Money, he can- 
not accept a Note in lieu of it. Perhaps if the Maſ- 
ter had been there himſelf, he would have refuſed the 
Note, as knowing the inſufficiency of Wallis; and 
ſhall the Servant oblige them to take ſuch a Note by 
his Acceptance, without his Maſter's DireCtions? 
Indeed if the Maſter conſents. to it afterwards, that 
atnounts ta a previous Command. And the taking 
of ſuch a Note is no Payment; for it is always a con- 
ditional Acceptance, and fo underſtood, not to be a 
Diſcharge till paid; and if it ſhould be otherwiſe, it 
would be to let in Fraud, and give Goldſmiths and 
others an Opportunity of cheating Traders. But fill 
the Money ought to bedemanded in convenient Time; 
tor if the Party keep the Note by him without de- 
manding it, he mult run the Hazard of it, but here 
it was e in due Time. Let the Plaintiff take 
Judgment per totam curiam. L. Raym. 928. 13 W. 3 
B. R. Ward and Evans, 

13. The Caſe was this, a Maſter fends his Ser 
vant, that was uſed to tranſact Affairs of that Na- 
ture for him, on Saturday Morning, with a Note 
drawn upon Sir Stephen Evans, with Orders to get 
from Sir Stephen either Bank Bills or Money, and 
turn them into Exchequer Notes; but the Servant 
having other Buſineſs of his Maſter's upon his Hands, 
_ to ſave himſelf the Time and Trouble of going to 
Sir Stephen, goes to B. and prevails with him to give 


him a Bank Bil for Sir Stephen s Note; and — in 
ur- 


\ 
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Purſuance of his Maſter's Orders, inveſted it in Ex- 


chequer Notes, which he brought to his Maſter, not 
letting him know but that he had gone to Sir 
E Stephen. ET 


Sir Stephen Evans failing upon the Monday follow- 
ing, upon whom this Loſs ſhould light, B. or the 


Maſter, was the Queſtion. 5 
Chief Juſtice Parker, who tried the Cauſe, was 


firit of Opinion, that it ſhould fall upon B. becauſe 


ile Servant acted directly contrary to his Maſter's 


Orders, and B. by furniſhing the Servant with a 


Bank Bill, did the Maſter no Service at all; for if 


he had done it, the Servant muſt in Obedience to his 
Maſter's Orders, have gone and received himſelf the 
Money from Sir Stephen; and cited the Caſe of Ward 
and Evans the preceding Caſe) where it was reſolv- 


ed, that if a Servant ſent to receive Money, takes a 


Bill in lieu of it, the Maſter is not bound by the Act 


of the Servant unleſs the Bill-is anſwered. 


But one of the Jury informing him, that he took 
the Practice to be otherwiſe (for that whether a Ser- 
vant, uſed to act upon the Credit of his Maſter, went 
againſt the Orders of the Mafter, was a Fact that 


could not be known to a third Perſon) he quitted his 
Opinion, but directed the Counſel to move the Court 


of B. R. which was accordingly done. „ 
The Subſtance of what was faid, upon the Mo- 


tion, in favour of the Maſter, was, that the Servant 
going contrary to his Orders, and there being no ſub- 
lequent Conſent of the Maſter, who knew nothing of 


the Matter, the Act of the Servant ſhould not bind the 
Maſter, according to the Caſes of Ward and Evans. 


Mb. 2 Ayn. Hankey and Watts. Thorold and Smith, 


3 Cro. 471. Maſter commands his Servant to ſell his 


| Horſe, Servant ſells him as a good one; no Action 
_ againſt the Maſter. . 


But the Court were all of Opinion, that the Ver- 
dict was well given, and that the Maſter was charge- 
able, and he only. For a Servant by tranſacting Af- 
fairs for his Maſter does thereby derive a general Au- 
e n thority 
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thority and Credit from him; and if this genera] 
Authority ſhould be liable to be determined for 2 
Time, by any particular Inſtructions or Orders, to 
which none but the Maſter and Servant are privy, 
there would be an end of all dealing but with the 
Maſter, 

The Maſter has put himſelf in the Power of the 
Servant by truſting him with the Bill, * Mont and 
Clayton, was a Caſe where the Act of a Servant, tho' 
out of Place, bound his Maſter, by reaſon of the for. 
mer Credit given him by his Maſter's Service ; and 


the other not knowing that he was diſcharged. And 
as for the Caſes put, there was this main Difference be. 
tween them, that nothing came to the Maſter's DUſe; 
as here the Note did. In ſome of thoſe Caſes there 


was a prior Debt; but none here. 

It was agreed by the Court that the Property of the 
Notes was not transferred and veſted in B. but was 
only in Nature of a Depe/tum or Security to him, for 


there is no Indorſement ; nor could he have ſued upon 


the Bill; and though Practice cannot alter the Law, 
yet it may explain an Agreement. 

They were likewiſe of Opinion, that the Maſter 

could not recover it of the Servant; the Loſs being 


occaſioned by a mere Accident, and not either Folly 


or Negligence. 


If a Maſter frequently lend a Servant to Market 


without ready Money, ſo that the Servant 18 truſted 


* A Servant of Sir Nolert Clarion, and Mr. Alderman Doris 


(but at that Time actually gone fron them) took up two hundred 


Guiveas of Mr. Mont a Goid.mith, without any Authority of his 
Maſters; (but Mo did not kn':w that he was gone) the Money 


not being paid, Mk brought an Action againſt Sir Robert C'aytin 


and Vorr.s, and at Guzldh.. 1 it was ruled jer Keiling, Chief Jo tice, 
that they ſhould anſwer; aud there was a Verdict for the Plaintiff. 


And though there were great Endeavours to obtain a new Trial, 


yet it was denied, the Couct at Il ftr.irfter being fully ſatisfied that 
they ought to anſwer; for this Seivant had uſed often to receive 
and pay Money for them: and thereupon he actually paid the 


Morey. Mol.oy, B. 2. Chap. 1H f, 27. Monk v. Clay: on and | 


Merris, Mich. 22 Car. 2. in B. R. 
upon 
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upon the Maſter's Account; if in ſuch a Caſe, the 


Servant embezzles Money when he is ſent with it, and 
buys upon Truſt, the Maſter is chargeable : contra, 


ff always ſent with ready Money. 3 Keble, 625, Luc. 


109. Nickſen and Broban. 
14. A Bank Bill payable to A or Bearer, being 

given to A. and loſt, was found by a Stranger, who 

transferred it to C. for a valuable Conſideration ; C. 


cot a new Bill in his own Name. And by Holt Chief 


Juſtice, 4. may have * Trover againſt the Stranger 


who found the Bill; for he had no Title, though the 


Payment to him would have indemnified the Bank 
but 4. cannot maintain Trover againlt B. by reaſon of 


the Courſe of Trade which creates a Property in the 


W Aſſignee or Bearer. 1 Salk. 126. Anon. 
I 25. In Indebitatus aſſumpſit brought by the Plaintiffs | 
againſt the Defendant for 454. 185. 3 d. lent to the 


Defendant by the Plaintiffs, and another Count for 
454. 18. 3d. laid out at the Requeſt of the De- 
tendant for the Uſe of the Defendant; and on non 
aſſumpfit pleaded, upon the Evidence at the Trial be— 
tore Holt Chief Juſtice, at the Sittings at Guildhall, 
Paſch. 1. Ann. The Caſe was thus: The Defendant, 


3 January 31, 1700, brought a Note of Mr. Shepherd 


the Goldimith, payable to Robert Stamper for 4541. 
185. 3d. to the Bank of England, and prayed Mr. 
Meadogks, the Caſhier of the Bank, to give him a 
Specie Bank Note payable to the ſaid Stamper for the 
laid Note of Shepherd; which Mr. Maddocks refuſed, 
but told the Defendant, that if he would promile to 
pay the Bank the 454 J. 18 5. 3d. in caſe Shepherd did 
dot pay the ſaid Note, he would give him a Specte 
Bank Note payable to himſelf for the ſaid Sum; to 
which the Defendant agreed. Whereupon Mr. Mad- 
doc accepted Shepherd's Note, and gave the Defen- 


* Trover in an Action that lies againſt one, who having found 


another Perſon's Goods, refuſes to deliver them upon Demand ; 


Or it lies where a man has in his Poſſeſſion Another's Goods by 


Delivery to him, or otherwiſe, and the Perſon ſo poſſeſſed, ſells or 


makes Uſe of them without the Owaei's Conſent. Law Dit. 


dant 


* » = * 
. — - ” = = 
= — = 1 — — 
8 A _ 


—_— — 


— — — 
— — — 


N 0 
— on 
— —— 


142 Of PROMISSORY and Can Notes, 
dant Glover a Specie Bank Bill of 4547. 185. 3d. This 
was done upon the Friday. The Monday, this Note 
of Shepherd was ſent to him to be paid, and Shepherd 
_ refuſed to pay it. In the mean time Glover gave this 
Bank Note to J. S. for a Debt owing to him to 
J. S. and J. S. received the 4541. 185. 3 d. of the 
zank. And after Debate by the Counſel of both 
Sides, Holt, Chief Juſtice, was of Opinion that this 
Evidence did not maintain the Action. For (by him) 
this was not Money lent, nor laid out for the Uſe of 
the Defendant; but it was a buying of the Note of Shep. 
herd with a Warranty of it from the Defendant and 
therefore the Plaintiff might well maintain a ſpecial 
Action, but not a general Indebitatus aſſumꝑſit. It 
was urged by the Plaintiff's Counſel that this Note 
was only a Depofitum or Pledge. But to that the 
Chief Juſtice anſwered, that that could not be, be- 
cauſe it was not redeemable by the Defendant, and 
Redemption 1s incident to the Nature of a Pledge, 
The Plaintiffs were non-ſuited, L. Raym. 153. 1 Ann. 

Bank of England v. Glover. 
16. One Agrisa Goldſmith having 1 50 J. of Berke. 
leys Money in his Hands, gives him a Note whereby 
he promiſes to pay him or Order, on Demand, the 
Sum of 150/. Berkley being indebted in the ſame 
Sum to the Plaintiff, delivers over that Note to the 
Plaintiff, but without making any Indorſement; 
Plaintiff preſently carries this Note, and likewiſe ano- 
ther Bill for 80/. which he had upon one Fackſon, to 
Sir Stephen Evans and Hales, Goldſmiths in Lombard. 
ſtreet, who were his Bankers or Caſhiers, and they 
gave him a Note to this Effect, viz. Received of Mr. 
Trowell (the Plaintiff) 2301. ꝝpon Account; and on 
the Margin it was written thus : Berkley 150, Jack 
Jon 801. And this Note was ſigned by Sir Stephen 
Evans and Hales. They preſently ſent their Dunner 
to Agris to demand the Money; but he put them off 
from Time to Time for about thirteen. or fourteen 
Days, though the Dunner had been ſeveral Times 
with him for the Money; and afterwards Agris fails; 


een 7 : I. 
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it was proved in the Cauſe that Agris was ſolvent af- i 
ter the Note given by Sir Stephen Evans, and had paid | 
above 800. to ſeveral People; upon Agris's failing — 
the Plaintiff applies to the Defendants, Sir Stephen —— 
Evans and Hales, for the Payment of the 130“. Sie | 
Stephen not thinking himſelf obliged to pay it, ſends 4 
the Plaintiff to Berkeley, to whom the Note was firſt 1 
given, and he hkewiſe refuſing Payment, the Plaintiff C 
brought his Bill againſt them for a Satisfaction, and I. 
had a Decree at the Rolls to charge Sir Stephen Evans | 
and Hales ; from which Decree they appealed to my | 
Lord Keeper, and inſiſted they were not chargeable 5 fl 
with this Money; that they took Agris's Note only "if 
as Servants to the Plaintiff, and had ſeveral Times 
ſent their Dunner to demand the Money; that his 
| promiſing them Payment was the Reaſon they did not 
give Notice nor return the Note to the Plaintiff; that 
their Manner of giving Notes in Lombard: ſtreet was 
different from thoſe given by Goldſmiths at T emple- 
| bar, yet in Subſtance they were the ſame, and | 
amounted to no more than a Receipt for the two _ l 
Notes from ſuch Perſons for ſo much Money, which, 
when they receive, they promiſe to be acceuntable - 
for; that this Bill was but in Nature of an Action of 
Account againſt them as Bailiffs or Receivers of ſo 
much Money; and at Common Law, if ſuch Action 
had been brought, and upon the Trial it appeared 
they had received no Money, the Jury would have Y 
found againſt the Plaintiff; that the Reaſon that led Sir 0 
Stephen to give a Note in ſuch Form was a Caſe, Mich. al 


2 4. between Ward and him, (P. 134.) where the 
Caſe was that the Plaintiff Yard being indebted to 
one Fellows in the Sum of 60. and having a Note 
from Sir Stephen Evans for 1001. when Fellows came 
tor his Money, Ward ſends a Servant with him to Sir 
Stephen with a Bill of 1007. and ordered him to pay 
| Fellows the Gol. and indorſe it off the 1007. Note; 
but Sir Stephen having a Note on one Walli; for 60“. 
los. gives that Note to Fellows who pays him the 

10ʃ. Oyerplus, and goes away with the Note; the next 
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Day Wallis fails, and upon an Action brought by 


Bank of England againſt Newman. Compyn's Rep 57 
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Ward for the 1o0l. the Court of B. R. was of Oyj. 
nion, that the Delivery of the Note upon Wallis tor 
6ol. 105. was no Payment, and therefore Ward re. 
covered the whole 1001, and therefore Sir Stephe 


now only gave the Note for fo much received on Ac. 


count: and the Note in the Margin, ſhewing from 


whom it was due, made it plain, he only acknow. 
ledged the Receipt of ſuch Notes but had no Deſign 


to charge himſelt with the Money till it was received, 
But my Lord Keeper was clearly of Opinion, that the 


Note imported an Acknowledgment of fo much Mo. 


ney received on the Plaintiff's Account; that the En. 
try on the Margin could at moſt only ſhew how it was 
received; and that the Note ſpoke for itſelf, whatever 
the Forms and Meaning of ſuch Notes were, and 
therefore affirmed the Decree, Mich. 1710. Trou. 


and Sir Stephen Evans et al, 1 P. Williams. 


17. Bellamy gave a Bill of Exchange payable to N. 
or Bearer ; N. went and negotiated it with the Bank 
at the uſual Rate of Intereſt, After this the Bank 
received 100. of Bellamy, and after that demanded 
the Money due on the Bull of a Servant of Bellany, 
who did not pay it; and afterwards Bellamy failed, 


and the Bank brought an aſſumꝑſit againſt N. for the 


Money, and on the general Iſſue, a Verdict for the 
Plaintiff, and a new Trial granted, the Verdict being 
againſt Law; for whatſoever may be the Practice 
among the Bankers, the Law is, that if a Bill o 
Note be payable to one or Bearer, and he negotiates 


the Bill and delivers it, for ready Money to hin, 


without any Indorſement on the Bill, this is a plan 
buying of the Bill; as of Tallies, Bank Bills, 2 
but if it be indorſed there is a Remedy againſt the [n- 
dorſer. But Holt laid the Rule thus: If a Man 


gives ſuch a Bill for Money not due before witholt 


Indorſement, it is a Sale of the Bill. 12 Mod. 24. 
Mich. 10 W. 3. The Governor and Company of tie 
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Poſcb. 11 M. 3. S. C. and a new Trial granted; be- 
cauſe the Bank having diſcounted the Bill with AL 
lowance, it was a Purchaſe in them of the Bill; be- 
ages the Bill was not received at the Day when the 
Bin was good, and B. ſolvent; which Delay was a 
Laches in the Bank — 


_—_ 
_ 
1 2 55 
DF. Fra 
4 * 
<A a 
_ 


— L. Ray. 442. Trin. 


11 VV. 3. S. C. and S. P. held accordingly by Holt, 
Chicf- Juſtice, who ſaid, if a Man has a Bill payable 

to him or Bearer, and he delivers it over for Money 
received without Indorſement of it; this is a plain 
Vale of the Bill, and he who ſells it does not become 
a New Security: but if he had indorſed it, he had 
become a new Security, and then he had been liable 
upon the Indorſement. But upon a new trial, the 
Jury found for the Plaintiff. 


18. An Executor gave a Legatee a Bill on a Gold- 
ſmith, but the Legatee did not demand the Sum of 


the Goldſmith, and the Goldſmith breaks, It was 


held by the Lord Keeper, that the Loſs ſhall be to the 
Legatee; but if he had demanded it in convenient 
Time, and the Goldſmith had not paid it but had 
broke, it would be no Payment, but the Legatee 
might reſort back to the Executor for his Legacy. 
And it was ſaid in this Caſe that four or five Days 
We ſhould be a convenient Time for this Purpoſe. 
2 Heem. Rep. 247. pl. 314. Hill. 1700. Phillips v. 
Pbillips. S. C. cited 2 Freem. Rep. 257. pl. 234. 
Irin. 1702. in the Caſe of Crawley v. Crowcher, In 
W which Caſe it was held and admitted, that if a Man 
We receives a Goldſmith's Bill in Payment for Money, 
and he that receives the Bill does not demand it in three 
er four Days Time at the moſt, and afterwards the 
We Goldſmith breaks, that this Neglect ſhall occaſion the 
Loss to fall upon the Receiver; but if the Goldſmith 
breaks in Three Days Time, the Loſs ſhall fall upon 
bim who gave the Bill for Payment; for although 
We king a Goldſmith's Bill is Payment prima facie, yet 


it is ſubje& to that Contingency, that the Bill may be 


bad if it be demanded in Three Days Time; and this 
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the Lord Keeper ſaid was the Practice at Guildjg 
when he practiſed there: but in this Caſe the Plain 
tiff was offered his Choice at the Goldſmith's Shgy 
to have either his Money or a Bill, and he choſe, 
Bill, and the next Day the Goldſmith broke, an 
therefore the Loſs fell not upon the Party who pai 
the Money, but upon the Plaintiff; for it was hi 
own Fault that he would not take his Money, % 
P. 131, 132, 133 and 134. | 
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| G'H A FP; II. | 
Of PoLicins of ASSURANCE. | | 


= ſurance or Inſurance defined. The Antiquity, Nature, 
5 and various Kinds of it. 


— — - 


.. SS URANCE or Inſurance ſignifies a 
4 Security given, in Conſideration of a Sum 
* of Money paid, in Hand, of ſo much per 
cent. to an Aſſurer or Inſurer, to indemnity the In- 
ſured from ſuch Loſſes as ſhall be ſpecified in the Po- 
licy or Inſtrument of Aſſurance, ſubſcribed by the In- 
ſußer, or Inſurers, for that Purpoſe. Dit. Tr. and 
Com. 135. Savary's Dif. Tit. Aſſurance, and Police i 
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| NY d'Aſſurance. . 
W 2. It is conceived by“ Suetonius, that Claudius Cæ- f 
sr was the firſt who brought in this Cuſtom of Aſſu- — 
trance; by which the Danger and adventure of Voy- 
ages is divided, repaired and borne by many Perſons, | 
who, for a certain Sum, by the Spaniards called Pre- 
no, aſſure Ships, or Goods, or both, or a Proportion, : | 
We according as the Policy is. Molloy, B. 2. C. 7. H. 1. i 
ws Malynes's Lex Mercatoria, Ed. 1686. p. 104. : | 
= 3. Mr. Savary, in his Dictionaire de Commerce, Tit, 
Aſſurance, thinks this Cuſtom was firſt introduced by 
the + Jews, in the Year 1182: But whoever was the 


\ 


AP, In vita Claudii Cæſaris, Lib 25. Cap. 18. Ut quæ in naves 
| Wy '"Poſuient ab hoſtium tempeſtatiſque vi publico peticulo eſſent, 
= "<g0tiatoribus certa lucra propoſuit, ſuſcepto in ſe damno, fi cui 5 ll 
Aud per tempeſtates accidiſſet. Liv. Lib. 2 * . | j 
= T L'origine des Aſſurances vient des Juifs. Ils en furent les In- 
venteurs, lorſqu'ils furent chaflez de France en l année 1182, ſous i 
le regne de Philippe Auguſte. Ils s'en ſervirent alors pour faci- | | 
deer le tranſport de leurs effects. Ils en renouvellerent Toſage en | | 
32, ſous Philippe le Long, qu'ils farent encore chaſſez du Roy- 


A | QUIME, © | 
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6 Poricizs of ASSURANCE, 


firſt Contriver, or original Inventor of this uſe 

Branch of Buſineſs, it has for many Ages been praci. 

ſed in this Kingdom, and is ſuppoſed to have he 

introduced here by ſome Halians from Lombardy, yy 
at the ſame Time came to ſettle: at Antwerp, and 
among us: And this being prior to the building of 
the Royal Exchange, they uſed to meet in a Plaz 
where Lombard-Street now is, at a Houſe they hai 
called the Pawn-houſe or Lombard, for tranſaciqe 

Buſineſs; and as they were then the ſole Negotiator 

in Inſurance, the Policies made by others in After. 

times had a Clauſe inſerted, that thoſe latter au 

Spould have as much Force and Effett, as thoſe forma) 

made in Lombard-Street. Lex Mercatoria redivin, 

POE | „555 

4. Aſſurances are of various Sorts, ſome being v 
Places certain, others general. Thoſe that are made 

to Places certain, are commonly upon Goods laden or 
to be laden aboard outward, and until the ſame Ad. 
venture ſhall be landed at ſuch a Port; or upon 

Goods laden or to be laden homeward in ſuch a Shy 

tili the Adventure ſhall likewiſe be landed; or lt 

upon Goods out and in, with Liberty to touch at al 

Ports that are mentioned in the Policy, 

So likewiſe on Ships that go trading Voyages, # 
round to Cadiz; end that it ſhall be lawful, after the 
Ship's Delivery there, to take in at the ſame Port a- 
other Cargo, and with that proceed to the Hei. 
dies or other Ports, and back again to Cadiz, aud 
from thence to London; this Policy being general and 
dangerous, ſeldom procures Subſcriptions, or at {al 
very chargeable ones. 

As Goods and Merchandize are commonly inſures, 
ſo likewiſe are the Ship's Tackle and Furniture; but 
in regard there ſeldom happens a Voyage but ſome 
what is miſſing or loft, the Premium commonly ru! 
higher than for Merchandize. 

Aſſurances may be made on Goods ſent by Land, 
likewiſe on Hoys and the like, and may be made ontit 
Heads of Men; as if a Man is going for the Naß. 
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e dy, 4 E 
3 
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uschi | x . perhaps is in ſome Fear that he may be taken by 


Yrati. ne Moors or Turkiſh Pirates, and ſo made a Slave, 
been bor the Redemption of whom a Ranſom mult be paid, 
» Wo | be may advance a Premium accordingly upon a Policy 
ant be Afurance ; and if there be a Caption, the Aſſurer 
ing uſt anſwer the Ranſom that is ſecured to be paid on 
Place the Policy. Molloy, B. 2. C. 7. F. 4. cites Mich. 29 
y had, ET, 2. in B. R. Liſle v Sedgwick, 


acting 


1 poſt all thoſe curious Queſtions that former Ages, 
tt 


and the Civilians according to the Law Marine, nay 


ind the common Lawyers too, have controverted, are 
mer) ow out of Debate. Scarce any Misfortune that can 


Uving, 
=” provided for in the Policies that are now uſed : for 
ing to 
0 
mae 


1 ber, Storms, Enemies, Pirates, Rovers, c. or 
den or 


batſoever Detriment ſhall happen + or come to the 


"= ling inſured, &c. Molloy, B. 2. C. 7.5. 7. 
* 1 


3 : 1 1 1 
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or elk 


1 at al 
rance Companies for Shipping and Merchandize. 


70s, 4% 

er the WY. IN the Year 1720, the two Companies of Aſſu— 

ah k 1 rance, that of the Royal Exchange Aſſurance 
* eaded by the Lord Onſloꝛv, and that of the London 
2, 4 


ſrance by the Lord Chetwynd, firſt had their Eſta- 


limment. og | 
We [hoſe who projected them had been very indul- 


ral and 
at Leal 


1 ommons, for which they had cauſed two Letters to 
7 


printed, and given to the Members. But theſe 


Pl $ nd all other Sollicitations having proved ineffectual, 


Y runs 


1} | + Sub nomine periculi, de quo fit cautio, comprehenditur om- 


and, b =” caſus qui accidit in mari, a tempeſtate, ab hoſtibus, prædoni- 
> ontie WA * repriſaliis, ut vocant, arreſtis, aliiſque modis uſitatis et inuſi- 
rejghts 4 Born fraudem et culpam contrahentium, aut domini mercium 
: vis. * 5 2 - 7 
* | Grit. 4e Fare Holl. part 24. 


L 3 the 


5. The Policies now-a-days are ſo large, that al- 
happen, or Proviſion to be made, but the ſame is 


hey inſure againſt Heaven and Earth, Streſs of Wea- 


be Royal Exchange Aſſurance and London Aſu- 


ous to beſpeak the Countenance of the Houſe of 
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the Managers for the two Companies had recourſe 
other Expedients ; and, underſtanding that the Cy 
Lift was conſiderably in Arrears (for which no Prqy. 
tion had been, or could conveniently be made by th 
Parliament, becauſe the Grand Committee of Supy} 
had been inadvertently diſmiſſed) they offered to tl; 
Miniſtry 60, 00. towards the Diſcharge of thx 
Debr, in caſe they might obtain the King's Charte, 
with the parliamentary Sanction for the Eſtabliſhnen 
of their reſpective Companies. 

The Miniſtry being at a Loſs for Means to Pay the 
Civil Liſt Debt, readily embraced the Offer; an 
Mr. Craggs having the Day before prepared the lex. 
ins Members of the Houſe of Commons, Mr. iſ 
preſented, May the 4th, to the Houſe the following 
Meſſage: 

His Majeſty having eee ſeveral Petition 
from great Numbers of the moſt eminent Mer 
«* chants of the City of London, humbly praying, thi 
« he would be graciouſly pleaſed to grant them Lt 
ters Patent for erecting Corporations to afſure Ships 
© and Merchandize, and the ſaid Merchants haying 
<« offered to advance and pay a conſiderable Sum d 
04 Money for his Majeſty's Uſe, in caſe they may ob. 
tain Letters Patents accordingly : His Majeſty be 

+ ing of Opinion, that erecting two ſuch Corpon. 


60 tions, excluſive only of all other Corporations an! WR 


Societies for aſſuring of Ships and Merchandizes 
under proper Reſtrictions and Regulations, ma b 
of great Advantage and Security to the Trade and 
ce Commerce of the Kingdom, is willing and del. 
s rous to be ſtrengthened by the Advice and Att 
« tance of this Houſe in Matters of this Nature at 
Importance. He therefore hopes for their ready 
* Concurrence, to ſecure and confirm the Privilege 
his Majeſty ſhall grant to ſuch Corporations, and i 
« ena ble him to dilcharge the Debts of his civil 60 
c vernment, without burdening his People WIKI a0 
« new Aid of Supply.” 2 | 
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Purſuant to the Meſſage, a Bill was brought in to 
enable his Majeſty to grant Letters of Incorporation 
to the two Companies: So that by 6 Geo. 1. C. 18. 


bis Majeſty was impowered to grant two Charters for 


Aſſurance of Ships and Merchandize, c. and to in- 
corporate the Adventurers in Conſideration of the be- 


fore mentioned Sum of Money by them to be advan- 
ced. The Statute runs: | 


Sect. 1. It ſhall be lawful for his Majeſty, by two 


* Charters, to grant ſuch Perſons who ſhall be named 
= therein, and admitted as Members into the ſaid Cor- 
= porations, ſhall be each a ſeparate Body, Politic and 
Corporate, for the Aſſurance of Ships and Merchan- 
dies, at Sea or going to Sea, or for lending Money 
= upon Bottomry. And the ſaid Corporations ſhall have 
Power to chuſe their Governors, Directors, and other 
Officers; and the Governors and Directors ſhall con- 


tinue in their Office for three Years, and, in Caſe of 
Death or Removal, be ſupplied as ſhall be preſcribed 


in the Charters; and each of the ſaid Corporations 


ſhall be capable by Law to purchaſe Lands not ex- 

Sect. 4. Each of the two Corporations ſhall he ob- 
liged to cauſe ſuch Stock of ready Money to be provi- 
cd, as ſhall be ſufficient to anſwer all juſt Demands 
tor Loſſes, and ſhall ſatisfy all ſuch Demands; and, 


in Caſe of Refuſal or Neglect, the Parties aſſured may 
bring Action of Debt, Sc. in any of his Majeſty's 


Courts of Record at J/eſtminſter, in which the Plain- 
tiffs may declare, that the ſame Corporation is indebt- 
ed to them in the Monies demanded, and have not 
paid the ſame according to this Act. | 5 

Sect. 6. The Corporations, in general Courts, may 
raiſe ſuch capital Stocks, either by taking Subſcrip- 
tions of particular Perſons, or by Calls of Money 


from their Members, of by ſuch other Ways as to 


fuch General Courts ſhall ſeem expedient ; and all 
Subſcribers ſhall have a Share in the capital Stock, 
and ſhall be admitted Members ; but no Perſon ſhall 
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be intitled to any greater Share in the Stock, than the 
Money which they have paid. 

Sect. 7. The Corporations ſhall have Power, in 
their General Court, to call in from their Memben 
any farther Sums as mall be adjudged neceſſary; and, 
in Caſe any Member ſhall refuſe to pay his Share x 
the Times appointed, by Notice in the Gazette, and 

upon the Reyel Exchange, the Corporation may not 
only ſtop the Dividend payable to ſuch Member, but 
alſo ſtop the Transfers of the Shares of ſuch Defaul 
ter, and charge him with Intereſt at 8 per cent, per 
ann. and if the Principal and Intereſt ſhall be unpaid 
three Months, the Corporations, or their Courts of 
Directors, may authorize Perſons to ſell ſo much of 
the Stock of ſuch Defaulter, as will ſatisfy the ſame; 
and the Money ſo called in ſhall be deemed capita 
Stock, Nevertheleſs, the Corporations in a general 
Court may cauſe any Sums called in to be divided . 
mongſt the then Members, and the Shares 1 in the Ca- 
pitals ſhall be proportionably abated. _ 

Sect. 8. For enabling the Corporation to lend Mo- 
ney on Parliamentary Securities, they ſhall have 
Power to borrow Money upon Bonds under their com- 

mon Seal, at ſuch Intereſt, for any Time not lels 
than ſix Months, as they ſhall think fit, ſo as the 
Principal ſhall not exceed the principal Monies then 

owing to them on ſuch parliamentary Securities, and 
ſuch Bonds ſhall not be chargeable with Stamp. 

n . 
Sect. 9. The Shares in the capital Stock ſhall be 

ransferable and deviſable; and their Bonds ſhall be 

allignable and recoverable, as his Majeſty by the Char- 
ter ſhall preſcribe ; and the capital Stock ſhall be ad- 
judged a perſonal, and not a real, Eſtate, and ſhall 
go to the Executors, and not to the Heir. 

Sect. 10. The Stock ſhall be exempted from Taxes, 
and no Governor, Director, or other Officer of the 
Cor porations, ſhall for that Cauſe be diſabled from 

being a Mem ber of Parliament, nor in reſpect of ſuch 


4 Share be liable to be a Bankrupt ; and no Stock 1 is 
— 


. 8 wnmmmęꝶpf mg) * 
: a - 
_ 8 5 The * * 8 5 25 3 2 
eee e r 23 4 . 


07 25 . — 5 . 2 _— Þ $9 Ty 4 
AO WR et . N Ch * . N 


— 8 — Jag ms." ap ne ws 42200 rec ene — 
22 F 7 PE ———————— , * PTR 
® == I nd range — 4 —_ 25 g x 
far er = 5 — IC Ser i POET ep 2 yn = 4 p n > 
—UBm E— A SR." —ᷣ— — — — 55 " ol 
En em SITS 4 
4 RY — . 4a * o 
— — — — — 


— AAA —— N — — PI — 
_- — — — — _ * * 


c ST no ICE es es . 
SIE 2 2 * FL WE RES} e 7 8 8 


2 3 „ R 1 2 
n r AX 


> 
r - a * * . MG ALE m 9 * 8 n 2 * Teo dec 
N * * * n <a any, Wei * * ak i 
N . 8 9 8 - 3 J | * 2 i 8 
* . ² w * 1 X 
2 * of * ö * : 7 4, . f > 8 
4 + — 2 . 8 2 « 8 3 2 


FR ad — — — — 


ag — —— — mY 
= — — — 8 we — 2 2 


4 * 4 x 


—_ 
r < 


= 
cant : . : 2 — an 
8 2 A — — — 2 — — a — * — = " 2 — — — 
ſh 5 >> — — — ” — 2 — _ A Gn — — — — _ — — A — nut =o” Su. ty. — — 8 — 
: PET TS Winder WIE x ö — LAPS I no 
— . ͤ— ˙¾ — 7—˙—¹˙¹ A1 # — 2 — — — > — — — * — 
* — . " nay 3 1 — * 5 "= th. I. * ——— 3 yy 4 — — 


— 
— 


wut _ _ — 98 4 n 7 . IT AE 
— r — - W < . 
more INTE es > — 
— — wa 0 . 2 — RR. — 
— 3 * ——f 9 — = 
—— Dont 


. — 
— — 5 * > ney 
= V 4 = — — — — 
— rr ag 2 22 — 3 ro — ad — — _ a 2 
X Fat — SST 7 © a WE. — 2 
* ot - 2 — — 
F p 5 7 2 


* 
1 
18 
4 
* 
Wy 
f : 
F 
| $ ' 
* #3 8 
; 1 
* 
1 FT © 
© YU . 
LY! 
N. - ** 
mw { 
1 
U s 
T7 
. 
1 
= 
I 
14 4 
o 
\ Ll 
1 
oF 
FD 
. f 
„ 
U o 
* | 
TH 
'Þ | 
FT 
83-2 
- "$8 
[ 1 
n 
i 
13 
75 
YR 
\5 
1 
0 ö . 
vx 4 
14 
[7 
8+ 
i 


2 —— 


— 
mer nt 
— 
— 2. + 
wa 
— es" 


— — . EL 
— 
677 x OE — 
* * — 


— - 
" > tn . — pre E 1 * 22 2 . . — _ 8 
— IT iy 8 2 N - - — 0 2 —Y 5 
* 222 - 1 N ng —— S 6 omar — 2 2 - —— = — . - 
— — 0. ISL A | LSE > Os = —. — * == c 3 
bong ny __— — r PAR « 1 5 — 4 - DIG — - ES... © Fas . re” I — * — 
- 5 — 4 — — — , — — — — D A -, = — = 
4 > = — — 2 2 4 . P — 4 - A — — 3" * * N 


4 „ _ kk, % oa ho 


— 
. 2 2 — 
. S 
= mics — - 
s — — 


4 GG E ˙N⏑0ꝛ' DE nd 
_ — , 5 - 9 Ye he G e S R 4 R FAN 
—_ * * n CO FO SST TO ol FI a | 1 9 9 Te A . R 5 d * 
— E * . PETER 27" A y ” ONT Een ett ä r . 9 ik vs r 1 . 
* n A 3 N enn ek ts. is Nets tr SEA r N l We 8983 r 1 e W F 
c * 2 4 0 * A F Ms FA cc n 29 Nr r I ORLEANS CET CON * R — 
ba 88 R py 24 55 8 N . 8 eg . 3 * * 9 Pg R "Mm or re Ry „ » XXV 8 D RE ont, Ir rey 
1 CE WES AI og on orgs Oe OT bento oe bans HO og WE IG IO EET gr d 9 FFF n . 5 
n e r . RENE ST: e 2 Ft; 22 INT 242 3s OE SRO 2 E 2 Nope 2 3 
1 Io £6 . e r R N N 8 CNT Ly F 40 1 . 5 77S R 
4 c 8 R r : * 2 23 * * 2 2 1 * K 
5 . LS 8 * 5 . N e * 


TTT... Ä 0 


** 


— - 


n the 


r, in 
nbers 
and, 
Ire at 
and 
/ Not 
„ but 
faul. 
. Per 
paid 
ts of 
ch of 
ame; 
pital 
neral 
ed 2. 


ALE 
Mo- 


have 
com- 
leſs 
the 
then 


and 


amp: 


Il be 
Ul be 
Char- 
e ad- 


ſhall 


axes, 
f the 


from 
ſuch 


ck in 
the 


Of PoLicizs of AssURAN OE. 153 


che Corporations ſhall be ſubject to foreign Attach- 


ment by the Cuſtom of London, or otherwiſe, _ 
Sect. 11. His Majeſty, by the ſaid Charters, may 


orant to each of the Corporations Power to make 


By-Laws, and ſuch farther Powers relating to Aſſur- 


1 | ance of Ships Sc. or lending Money upon Bottomry, 


as to him ſhall ſeem meet. 
Sect. 12. All other Corporations, and all Partner- 


© ſhips for aſſuring Ships or Merchandizes at Sea or 


for lending Money upon Bottomry, ſhall be reſtrained 


from underwriting any Policies, or making any Con- 


tracts for Aſſurance of Ships or Merchandizes at Sea, 


or going to Sea, and from lending Money by way of 


Bottomry ; and if any Corporation, or Perſons act- 


ing in ſuch Partnerſhip (other than one of the two 


Corporations to be eſtabliſhed) ſhall underwrite any 


E ſuch Policy, or make ſuch Contract for Aſſurance of 


Ships, Sc. or agree to take any Premium for ſuch 
Policies, every ſuch Policy ſhall be void, and every 


Sum ſo underwritten ſhall be forfeited, and may be 
recovered ; one Moiety to the Uſe of the Crown, the 


other to the Perſon who ſhall ſue for the ſame in any 


Court of Record at Weſtminſter. And if any Corpo- 
ration or Perſons acting in ſuch Partnerſhip, agree to 
lend Money by way of Bottomry contrary to this 


Act, the Security ſhall be void, and ſuch Agreement 
ſhall be adjudged an uſurious Contract: Nevertheleſs, 


3 any particular Perſon ſhall be at Liberty to underwrite 


Policies, or may lend Money by way of Bottomry, ſo as 
the ſame be not on the Account or Riſque of a Corpora- 


on, or of Perſons acting in Partnerſhip. - 
Sect. 13. If any Perſon ſhall forge the common Seal 
= tcither of the Corporations, or counterfeit or alter any 


Policy or Obligation under the common Seal, or ſhall 


offer to diſpoſe of, or pay away, any ſuch counterfeited 
vr altered Policy, Sc. knowing the ſame to be ſuch, 
er ſhall demand the Money therein contained of either 
cf the Corporations, knowing ſuch Policy, Cc. to be 


counterfeited, &c: with intent to defraud the Corpo- 


anon, or any other Perſon, ſuch Offender being con- 


victed; 
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victed, ſhall be guilty of F elony without Benefit of 
Clergy. 1 1 


- 


Sect. 14. No Perſon ſhall be capable of being 


elected Governor, Sub-Governor, deputy Governor, 


or Director of either of the faid Corporations durin 


9 2 : 8 
the Time he ſhall be Governor, Ec. of the othet 
Corporation; and if any Governor, Sc. or Member 


of either of the ſaid Corporations, having any Share 
in the capital Stock of that Corporation, ſhall in his 
own Name, or in the Name of any other, purchaſe 
any Share in the Stock of the other Corporation, the 
Share ſo purchaſed ſhall be forfeited ; one Moiety 
to the Uſe of his Majeſty, the other to the Proſecutor, 
fo be recovered as before mentioned, . 
Sect. 15. Upon three Years Notice to be printed 
in the Gazette, and affixed upon the Royal Exchange, 


by Authority of Parliament, at any Time within 31 


Years, to be reckoned from the Dates of the two 
Charters, and upon Payment by Parliament to the 
Corporations of the Sums of Zoo, ooo J. which the 


Corporations were to pay to his Majeſty without In- 
tereſt, the Corporations ſhall ceaſe ; and any Vote of 


the Houſe of Commons, ſignified by the Speaker in 


Writing, to be inſerted in the Gazette, and affixed 
on the Rchal Exchange, ſhall be deemed ſufficient 


Nooce. 3 
Sect. 16. If, after the Expiration of 31 Tears, 
his Majeſty ſhall judge the farther Continuance of the 
faid Corporations to be hurtful to the Publick, it ſhal 
be lawful, by Letters Patents under the Great Seal 
to make void the ſame Corporations; and the ſame 
ſhall become void accordingly, without any Inqu- 
ſition, ſcire facias, &c. 1 if 0 

Sect. 17. In Caſe the Corporations ſhall be redeem- 
ed within 31 Years, or revoked by Letters Patent 
after 31 Years, the ſame Corporations, or any £0 
poration with like Powers, Se. ſhall not be grantable 
E 

Sec. 26. It mall be lawful for the Soth Sea Com. 

pany, and for the Eaſ India Company, to lend = 
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the Bottom of any Ship, and on the Goods on Board 


any Ship in the Service of the ſaid Companies reſpec- 


tively, to any Captains, or other Perſons employed in 


the Service of the Companies, any Money by way of 
Bottomry, this Act notwithſtanding. _ 

Sect. 29. If any Governor, or Member of either 
of the Corporations, ſhall on account of the ſaid 
Corporations, lend to his Majeſty Money by way of 


Loan, or Anticipation of any Part of the Revenues, 


other than ſuch Funds on which a Credit of Loan 
ſhall be granted by Parliament, the ſaid Governor, 
Sc. or other Members conſenting to ſuch Loan, be- 
ing convicted thereof, ſhall forfeit treble the Value of 
the Sums ſo lent; one fifth Part to the Informer, to 


be recovered in any Court of Record in Weſtminſter, 
by Action of Debt, &c. and the Reſidue to be diſ- 
poſed of to publick Uſes, as ſhall be directed by 


Parliament. 15 5 
2. Stat. 7 Geo. 1. Cap. 27. Sect. 26. The Corpo- 
ration called the London Aſſurance, having paid into 


the Exchequer 111, 2500. in Part of 300, ooo J. and 
having covenanted to pay 38,7507. the farther Part 


thereof in.three Months, and the Corporation, called 
the Royal Exchange Aſſurance, having done the like, 


the Reſidue of the ſaid Sums, amounting together to 


300,0001, ſhall be releaſed, 


3. By Stat. 8 Geo. 1. Cap. 15. Sect. 25. Where 
the Royal Exchange Aſſurance and the London Aſſurance 


are ſubjected to pay double Damages beſides Coſts, 


the Plaintiff ſhall recover againſt them only ſingle 


Damages and Coſts 

4. By Stat. 11 Geo. 1. Cap. 30. Sect. 43. on all 
Actions of Debt againſt either of rhe Corporations, 
called the Royal Exchange Aſſurance and the London 
Aſſurance, apon any Policies under the common Seal, 
for the aſſuring of any Ships or Merchandize at Sea, 
or going to Sea, it ſhall be lawful for the ſaid Corpo- 
rations to plead generally, that they owe nothing to 
the Plaintiff and in all Actions of Covenant againſt 
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dizes or Effects laden thereon. DIY 

The Preamble to which obſerves, that the making 
Aſſurances Intereſt or no Intereſt, or without further 
Proof of Intereſt than the Policy, hath been pro- 
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der the common Seal, for the aſſuring any Ship or. 


Merchandizes at Sea, or going to Sea, it ſhall be 
Tawful for each of the Corporations to plead gene- 


rally, that they have not broke the Covenant in ſuch 


Policy contained; and, if thereupon Iſſue be joined, 


it ſhall be lawful for the Jury to give ſuch Part only 


of the Sum demanded, it it be an Action of Debt, 


or ſo much in Damage, if it be an Action of Cove. 
nant, as it ſhall appear upon the Evidence, that the 


Plaintiff ought in Juſtice to have. 


_ Set. 44. When any Veſſel or Merchandizes ſhall 
be inſured a Policy duly ſtamped ſhall be iſſued or 


made out, within three Days at fartheſt; and the In- 


ſurer neglecting to make out ſuch Policy, ſhall for- 
feit 100/. to be recovered and divided as other Pe. 
nalties may be, by the Laws relating to the Stamp- 
Duties; and all Promiſſory Notes for Aſſurance of 
Ships or Merchandizes at Sea, or going to Sea, ars 
declared void. 0 5 


1 r, Wh 
Stat. 19 Geo. 2. c. 37. Concerning Mager- Policies. 


1. AN Act to regulate the Inſurance on Ships be- 
11 longing to Great Britain, and on Merchan- 


D 


ductive of many pernicious Practices, whereby great 
Numbers of Ships, with their Cargoes, have either 
been fraudulently loſt and deſtroyed, or taken by the 
Enemy in time of War; and ſuch Aſſurances have 
encouraged the Exportation of Wool, and the carry- 


ing on many other prohibited and clandeſtine Trades, 


which, by Means of ſuch Aſſurance, have been con- 


cealed, and the Parties concerned ſecured from Lols, 
as well ta the Diminution of the publick Revenue, 25 


; ro 


— 
a auth 4 9 Y 
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to the great Detriment of fair Traders; and, by intro- 
ducing a miſchievous kind of Gaming or Wagering 
under the Pretence of aſſuring the Riſque on Shipping 
and fair Trade, the Inſtitution and laudable Deſign of 


= making Affurances hath been perverted : and that 
* N f 5 0 N 1 0 
E which was intended for the Encouragement of Trade 


and Navigation has, in many Inſtances become hurt- 
ful of, and deſtructive to, the ſame: For Remedy 
whereof it is enatFed, That, from and after the firſt. 
Day of Augiſt 1746, no Aſſurance or Aſſurances 
ſhall be made, by any Perſon or Perſons, Bodies Cor- 
porate or Politick, or any Ship or Ships belonging 
to his Majeſty or any of his Subjects, or on any 
Goods, Merchandizes or Effects, laden or to be 
laden, on Board of any ſuch Ship or Ships, Intereſt 
or no Intereſt, or without further Proof of Intereſt 
than the Policy, or by way of Gaming or Wagering, 
or without Benefit of Salvage to the Aſſurer, and 
that every ſuch Aſſurance ſhall be null and void to 
all Intents and Purpoſes. % . vr 

Aſſurances on private Ships of War, fitted out by 
any of his Majeſty's Subjects, ſolely to cruize againſt 
his Majeſty's Enemies, may be made by, or for the 
Owners thereof, Intereſt or no Intereſt, free of Aver- 
age, and without Benefit of Salvage to the Aſſurer. 
Merchandizes or Effects from any Ports or Places in 
Europe or America, in the Poſſeſſion of the Crown of 
Sparn or Portugal, may be aſſured in ſuch Way and 
Manner, as if this Act had not been made. 

It ſhall not be lawful to make Re- aſſurance, un- 
leſs the Aſſurer ſhall be inſolvent, become a Bankrupt 
or die, in either of which Caſes ſuch Aſſurer, his 
Exccutors, Adminiſtrators or Aſſigns may make Re- 
aſſurance to the Amount of the Sum before aſſured; 
Provided it ſhall be expreſſed in the Policy to be a 
= Re-aſſurance. OTTER. ©: 109% 
Alfter the ſaid firſt Day of Auguſt, all and every 
Sum and Sums of Money to be lent on Bottomry, or 
= Keſpondentia, upon any Ship or Ships belonging to 
ay of his Majeſty's Subjects, bound to or i 
_ RES | | a 
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Eaſt Indies, ſhall be lent only on the Ship, or on the 


— — 
— 


— — — 


S +, "pI" 
r 
—— — — — _— a ad cu 
— * 


9 Merchandize or Effects laden, or to be laden, on board 1 

1 of ſuch Ship, and ſhall be ſo expreſſed in the Condi. t 
— 1 tion of the Bond; and the Benefit of Salvage ſnal M- 
| j 1 be allowed to the Lender, his Agents or Aſſigns, hu 
"Fi alone ſhall have a Right to make Aſſurance on the 
— 19 Money ſo lent; and no Borrower of Money on Bot. 
. tomry, or at Reſpondentia, as aforeſaid, ſhall recover 
1 more on any Aſſurance than the Value of his Intereſt 
13 on his Ship, or in the Merchandizes or Effects laden 
8 on board of ſuch Ship, excluſive of the Money 6 ME 
i borrowed ;- and in cafe it ſhall appear that the Va- 
| li lue of his Share in the Ship, or in the Merchandizes F- 
Ml. and Effects laden on Board, doth not amount to the BD 
T1" full Sum or Sums he hath borrowed, as aforeſaid, . 
LN ſuch Borrower ſhall be reſponſible to the Lender for : 

4 ſo much of the Money bas: as he hath not 1 

11 Jaid out on the Ship or Merchandizes Jaden thereon, 

1 with lawful Intereſt for the ſame, together with A. 

9 ſurance, and all other Charges thereon, to the Pro- 7 

| 3 the Money laid out ſhall bear to the whole 
1 Money lent, notwithſtanding the Ship and Merchan- WF 

al dize be totally loſt. = © 

3 In all Actions or Suits brought or commenced f-. 

1 ter the ſaid firſt of Auguſt by the Aſſured, upon any Wiſh © 

3 Policy of Aſſurance, the Plaintiff in ſuch Action or = « 

1 Suit, or his Attorney, Sc. ſhall, within fifteen Days 


—— 


after he or they ſhall be required ſo to do in Writing * 

by the Defendant or his Attorney, Sc. declare n x 
Writing the Sum he hath aſſured in the whole, and f 
what Sums he hath borrowed at Reſpondentia, o 
Bottomry, for the Voyage or any Part-of the Yor 
age in Queſtion, in ſuch Suit or Action. 

After the ſaid firſt of Auguſt any Perſon, Sr. ſued 
in any Action of Debt or Covenant, Sc. on an 
Policy of Aſſurance, may bring into Court any Sum 
of Money; and if the Plaintiff ſhall refuſe ſuch Sum 
of Money, with Coſts to be taxed, in full Diſcharge 
of ſuch Action, and ſhall afrerwards proceed to Trial 


And the J ry. mall not aſſeſs Damage to ſuch * 
— U 
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tif, exceeding the Sum ſo brought into Court, ſuch 


Plaintiff ſhall pay to ſuch Detendant Coſts to be 


taxed. _ 


any Perſons reſiding in any Parts in Europe out of his 
Majeſty's Dominions, for whoſe Account Aſſurance 


{hall be made before the 2 gth of September 17 46; nor 


againſt Perſons reſiding in any Parts of Turkey Aſia, 
Africa, or America, from whom Aſſurances ſhall be 


made before the 29th of March 17247. 


en . 


I « What ſhall be deemed Baratry and Deviation; and of 


charging or diſcharging the Inſurer therean. 


1. DB Aratry is when the Maſter of a Ship, or the 
D Mariners, cheat the Owners or Inſurers, whe- 


ther by running away with the Ship, ſinking her, de- 
ſerting her, or embezzling the Cargo *. Dic. Tr. 
and Com. 214. 5 PT 

2. Barairy of the Mariners is a Diſeaſe fo epidemi- 
cal on Ship-board, that it is very rare for a Maſter, 
be his Induſtry never ſo great, to prevent it, a Span 


| of Villany on Ship-board ſoon ſpreads out to a 


= Cloud, for no other Cauſe but that of the circular 


n 


1 


1 = th EF. 


I ch an d 1 les f 


Encouragement that one knaviſh Mariner gives ana- 


However, the Law does in ſuch Caſes impute Of- 


4 tences and Faults committed by them to the Negli- 
= £215 in the Maſter, and were it otherwiſe, the Mer- 
chant would be in a very dangerous Condition. 
The Reaſons why they ought to be reſponſible 
ae, for that the Mariners are of his own chuſing, 


* DataTTERIE DE PaTRON, en term de commerce de mer, 
„eut dire, les larcins, les deguiſemens, et alterations des mar- 
que peuvent caufer le maitre, et l'equipage d'un vaiſ- 

| generalement toutes les ſupercheries et malverſations, 
quils mettent  afſez ſouvent en uſage, pour tromper le marchand 
Fargeur, et autres qui ont interet au Vaiſſeau. Savary, 


ſeau z et 


and 8 


* — — —— —— — no 
— „ „ „„ "angg** * 
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E. G the ale Ely 75 120 ind Aken if 1 
Fact is apparently proved againſt them, may reim: 
burſe bimſelf out of their Wages. Molloy, B. 1. C. 3. 
F. 13. cites. Roll. Ab. 533. Paſcb. 11 Fac. in B. R 
Horn v. Smith. © 

— 375 And therefore, i in all Caſes wherever hs 
Merchant loads aboard any Goods or Merchandit, 
if they be loſt, embezzled, or any other ways damm. 
fied, te muſt be reſponſible for chem; for the vey 
lading them aboard makes him liable, and that a; 
well by the Common Law as the Law Marine. Molly, 
F te Ge: 92 $14. cites 1 Ven. 190, 238. 1 Mad 
$5.4 Lev. OY. .-- 

4. Nay, if his Mariners go with the Ship-boa b 
the Quay or Wharf to fetch Goods on Ship-board, if e 
once they have taken Charge of them, the Maſter be-. ae 
comes immediately reponſible, if they ſteal, loſe, 
damnify, or embezzle them. Molloy, B. 1. by þ 


L. 15. 
5 moſt ancient t Record that is found extant: WA 
concerning. this Matter, is that in Edward the Thir's BP : 
Time, where one brought an Action of Treſpals A+! 
gainſt the Maſter for an Embezzlement by his Man. 
ners of twenty two Pieces of Gold, a Bow, a Sheit 
of. Arrows, a Sword and other Things; and al. 
Judged he ſhould anſwer. And as this Record mi 
- be,of ſome Importance as well as Curioſity,” herefo- 
lows a T ranſcript thereof, as the ſame was certifiedir 
to Chancery, in order to have it fent into the King" 
Bench, to enable the Plaintiff to bring an Adv 
upon the ſame Judg ment in any Place in Englab 
where he could Hoek with the Defendant, 
* 'Venerabiliin Chriſto Parti Domino J. De gti 
of Wygors” Affe pe Pomini Regis Ed. Cancelii 


| ® Brevia Regis in Tane London, Trin. Ann. 20. . ot 
45 Brifol- as) ho i 5 » Eos? : FTI 31% 4: of - 21 4123 1 x « 
. Verehſer, 2 | 


we 


— . Gyene, Major Ville Briſtol, Eawardus Blankeit, & Jo- : 
them,” annes de Caſtle Acre. Ballivi liberatum ejuſdem Ville, 
if the Calutem cum omni reverentia & honore. De tenore, 
rein! & recordi, & proceſſus loquele que fuit coram nobis 
C. 3. in cur” Domini Regis ibidem ſine brevi, inter Hen. 
B. . Pt & Jurdanum Venore magiſtrum navis vocat La 
| WE Graciane de Bayone in pl'ito tranſgreſs' prout per bre- 
er the ve Domini Regis nobis directum fuit, vobis inde cer- 
ndize, A riticatur, ſub ſigillis noſtris vobis, ſi placet, mittimus, 


lamni- 
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Nel ejus locum tenenti, ſui humiles & devoti Roberts 


£ in hiis ſcriptis. Ad placit. Tells tent ibidem die 
Martis prox poſt feſtum Epipheniz Domini, anno 


ev Y 
1 eegni Regis nunc 24. Hen. Pilk quer' opt' ſe verſus 
Mol, urdanum Venore magiſtrum navis vocat' La Graciane 
1 M, e Bayone de pl ito tranſgreſs? per? pl' &c. Et unde 
ag uerꝰ quod ſecundum legem & conſuetudinem de Or x- 
oat t): ro unuſquiſque Magiſter navis tenetur reſpondere 
ard, H de quacunque tranſgreſs' per ſervientes ſuos in eadem 
ſter be.. fact'; & Johannes de Rule & Barcolet de Bornes ſer— 


, boſs, 
Cz 


| extant eadem navi de Johanne de Cornub. ſervient' predict' 
Third: WP 2 libr' in auro, arcus, ſagit' glad & al' bona & ca- 
{paſs . alla ad valenc' 40l. ceperunt & aſportaverunt injuſte, 
$ Mam. ec, ad dampnum predict“ Hen. 601. & fi predictus 
a dhe anus hoc velit dedicere, predict? Hen. paratus eſt 


ind il. 


rd m 
lere fol. 


jentes predicti Jurdani magiſtri navis predicti die 


Mercur prox' ante Feſtum Omnium Sanctorum, an. 
egni predicti Regis Ed. 23. in mari juxta Britan. in 


erificare, &c. Et predictus Jurdanus venit & dicit, 


good lex de Or RROx talis eſt, quod fi aliqua bona & 
atalla magiſtro alicujus navis liberata ſunt cuſtodi- 
"= W * ; * , « = „ 

gad, unde idem magiſter pro eiſdem vel pro aliqua alia 


ifiedu- © | 

e Kin! ein eadem navi facta manucap', illo modo magiſter, 
Act avis tenetur reſpondere, non alio modo, & ſup* hoc 
Engin Gt Judieium. Et predict. Hen. dicit, quod unuſ- 


{que magiſter tenetur reſpondere de quacunque 


he grant 3 ; anſgreſſione: per ſervientes ſuos in navi ſua fact', & 
cellar, eit judicium ſimiliter. Et ſup' hoc predict' parteg 


bent diem hic die Sabbati prox' poſt Feſtum ſtil,” 


— ane — « W — 
—— — 46 (many — . - — 


ONT — —————7*ð—²1i! W IS 
ä— 2 —— —— — —— — t ITS 


_ 5 ⁰³³ ³ wm. P mV ²˙ 
. an — ends. 


5 Lari prox” futur* 2d audiend' judicium ſuum, &c. 
quem diem predicte partes venerunt & petierunt 
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judicium ſuum, &c, Et recitat, recordo & proceq 


prædictis in plena curia coram Majore & Ballivis & 
allis probis hominibus Ville, & magiſtris & marin 
riis, viſum fuit curie, quod unuſquiſque magiſter m 
vis tenetur reſpondere de quacunque tranſgreſſions 


per ſervientes ſuos in navi ſua facta. Ideo confide. 
ratum eſt, quod predict Hen. recuperet dampna ſy 
401. verſus predict. Jurdanum per cur. taxat', & tj 
hilominus idem Jurdanus tranſgreſſione pradida i 
miſericordia . Molloy. B. 1. C. 3. 16 


6. Where a ſhip was infured againſt the Baratry a 


— 


the Maſter, Cc. in an Action brought thereupon, the 
Jury found that the Ship was Joſt 


y the Fraud aud 
Negligence of the Maſter : the Court held, that i 


the Maſter run away with the Ship, or embezzle th 


Goods, the Merchant may have an Action again 


him; for it is reaſonable that Merchants who hazad 
their Stocks in foreign Traffic, ſhould ſecure them 


ſelves in what Manner they think proper, againſt By 
ratry 'of the Maſter and all other Frauds ; and thi 


muſt be intended Fraud in the Maſter, not a bar 


Neglect: And they all agreed that Fraud is Baran, 


though not named in the Covenant; but Negligence 
might not. 2 Mod. C. 2 30, 231. 


7. Cambridge brought a Writ of Error upon 4 
Judgment given againſt him in the Common Plas, u 
an Action brought by the Plaintiff upon a Policy « 
Inſurance of the Ship Riga Merehant, at and fron BN” 
Port Mahone to London. And Serjeant Braitbauuit 
for the Plaintiff in Error inſiſted, that the Judgment 
was erroneous, becauſe the Breach was ill aſſigned: 
Becauſe the Policy was, that the Defendant Camirisy 
ſhould inſure the faid Ship, among other Thing 


againſt the Baratry of the Maſter, and all other Vat 
gers, Damages, and Misfortunes, which ſhould hap 
Pen to the Prejudice and Damage of the faid Su; 


„ The judgment in this Caſe is according to Law and ought 

not to have been « Capiatur; for it is not ſuch a Treſpaſs as the 

King is intitled to a Fine, Vide Cro. Jac. 224. Beeale v. Marz. 
. 4 a Fn „ 0 . — 0 4 | : 20 
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gr Bi d the, Breach aſſign d. WAS, that, the Ship, f in the aid 
vis & Oy Age, per. -alt 1 negligentiam magiſtri na vis 
marin. Wi ; redifle depreſſa & Mme ut, & totaliler perdita 
ter ny. i . oniſe fuit, mull tus valoris deventt. This, he in; 


reſſione 
onlide. 
Dna ſug 


ö ; ſted, was not within the Meaning of the Word Ba- 
T airy; but the Breach ſhould have been expreſs, that 
e Sbip was loſt by the Baratry of the Matter, , Be. 


& nj es, the Owner of the Goods has a Remedy againſt 
dien e Owners of the Ship, for any Prejudice he receives 
= the Fraud or Neglect of the Maſter; and, there- 
ratry q Wi 8 bre, there is the leſs . the Inſurer ſhould be liable. 
on, the KB beſides, if the Word Baratry ſhould import Fraud, 
ud and WE: i docs not import Neglect; and the Fact here al- 
that i * deed 1s, that the Ship was loſt by the Fraud and Neg- 
z2le the ec of the Maſter. . But the Court was unanimouſly 
agank Ae Opinion, that there was no Occaſion to aver the 
\ hazard WE: in the very Words of the Policy; but if the 
, them a alledged came within the Meaning of the Words 
inſt I. W the Policy, it is ſufficient. Now Baratry imports 
and 1s WH Fraud (Du Freſne Gloſar. verbo Barataria, fraus, do- 
; A bm ) and he that commits a Fraud may properly be 
2 dd to be guilty of a Neglect, viz. of his Duty. Ba- 


F auth of a Maſter 1 is not to be confined to che Malter 8 


upon 4 
% in 3 
olicy « 1 
id fron 
i hadi 
1domeſt 
(ſighed: 
ambrigg 


Things 

61» 4 "the Sip 1 oh om her 1 1 5 
10 x { E- Fon, to 9 2 es, G ph lt it gn board. her on. 
id Sup; 1 behalf of the aint x7 ONE. a 1555 of Lading ſigned 


= healer, wherghy bg yogenakes.vo ge droke 


n) to —.— Before the Ship departed from the 


| de a\Marſeilles, k. the De fendant underwrote a 
} e from Falmouth (where the Gobds were taken | 


M 2 | Port” 


Port of London, another - loin ae was e | 


for Goods to Genoa, Leghorn, and Naples; and the 
Plaintiff's Agent was told, it was intended to 90 to 
thoſe Ports firſt, and then come back to Marſeilles: 
But he- inſiſted that his Bargain was to go firſt, or di. 
rectly to Marſeilles, and he would not conſent to let 
her as by Marſeilles, or alter his Inſurance. 
+ The Ship however did paſs by Marſeilles, and after 
Helivering her Cargo at the other Ports, ſer ont on her 
Return for Marſeithes with the Plaintiff's Goods; but 
in her Voyage thither, was blown up in an Engage. 
ment with a Spaniſh Ship. And in an Action upon 
the Policy, the Breach was aſſigned of a Lofs by the 
Baratry of the Maſter. And "the Plaintiff inhiſted, 
that any Fraud or Malverſation of the Maſter wa 
within the meaning of the Word Baratry. Du Freſie 
terms it dolus qui fit in contractibus; and ſo do all the 
Dictionaries, as 'Florio's Italian Dictionary verbo Ba. 
ratria, Minſbeu, Faretier, &c. and that in the Caſes of 


Knight and Cambridge (the preceding Caſe) and Knight 


and Dodd, where the Loſs was laid to be per frauden 
of the Maſter, the Court held it a good Aſſignmem 
of a Breach, there Being the Word Oey. in the 
; Policy. 


The Bae 5 Counſel inſiſted, this was'no pore | 


than a Deviation, in which Caſe the. Inſurer is diſ- 

charged, and the Plaintiff's Remedy is againſt the 
Owners or Maſter. That this cannot be called a 
Crime in the Maſter, when he is ating ul the white 
H for the Benefit ef his Owners. 

The Chief Juſtice in his Direction to the Jury told 
them, that this being againſt the expreſs Agreement to 
20 firſt to Marſeilles, ſeemed to be more than a com- 
mon Deviation, being a formed Deſign to deceive the 
Contractor; and compared it to the Caſe of ſailing 
out of Port without paying Duties, whereby the Ship 
Was . e Fotfeiture, + which has been hel 
Ache Batatry,/01l inns 
The Jury aid fone? Tide; . e Re- 
"turn, aſked the Chief J 1 a Whether, if the Mal 
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ter was to have no Benefit to himſelf. by paſſing by 
Marſeilles, and went only for the Benefit of his Owners, 
that would be a Baratry? And the Chief Juſtice 
anſwering, No, they found for the Defendant. 8 
And now a new Trial being moved for, the Caſe 
was argued; and all the Court was of Opinion that 
the Verdict was right. For the Maſter has acted 
conſiſtent with his Duty to his Owners, and the Plain- 
tif's Agent knew of the intended Alteration before 
the Goods were put on Board, and might have re- 
fuſed to ſhip them, or have altered the Inturance. To 


make it Baratry, there muſt be ſomething of a cri- 


minal Nature, as well as a Breach of Contract; and 
that here the Breach being aſſigned only on the Ba- 
ratry, was not ſupported by the Evidence. So the 
Defendant had Judgment. $Sran. 1173. 16 Geo. 2. 
Stamma v. Brown, ET II 8 
9. The Inſurance was from Carolina to Liſbon, and 
at and from thence to Briſtol: It appeared the Captain 


had taken in Salt, which he was to deliver at Tal- 


mouth before he went to Briſtal; but the Ship was 
taken in the direct Road to both, and before ſhe came 
to the. Point where ſhe would turn off to Falmouth. 
And it was held the Inſurer was liable; for it is but 
an Intention to deviate, and that was held ſufficient 
to diſcharge the Under-writer. In the Caſe of Carter 
v. the Royal Exchange Aſſurance Company, where Inſu- 
rance was from Honduras to London, and a Conſign- 


ment to Amſterdam; a Loſs happened before ſhe came 


to the dividing Point between the two Voyages, 


 vhich the Inſurers was beld to pay for.  $/ran, 1249. 


x 6 d C3 22285 i i ; 115113 ä 
10. The Ship Mediterranean went out in the Mer- 
chants Service with a Letter of Marque, and being 


bound from Briſtol to Nærefoundland was inſured by 


the Defendant. In her Voyage ſhe took a Prize and 
- returned with it to Briſtol, and received back a pro- 


portional Part of the Premium. Then another Policy 
was made, and the Ship ſet out with expreſs Orders 


from the Owners; that if they took another Prize, 


_—.. they 


| they gu put ſome Hands on board ſuch Prize and 


Vear 1703, there was no Convoy for Ships ape 


'N 
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FRY B 
| Verdict, 


ſend her to Friel; but the Ship in Queſtion ſhoulg ME * 
Ales. 


proceed with the Merchants Goods, Another Prize 


was taken i in the due Courſe of the Voyage, and the 12. 1 
Captain gave. Orders to ſome of the Crew to carry a pens, ani 
the Prize to Briſtol, and deſigned to go on to New. et the 

foundland ; but the Crew oppoſed him, and inſiſted fore the 
he ſhould go back, though he acquainted them with Wi the Tim 
the Orders ; Upon which he was forced to ſubmit, : Kemp. AT 
and in his Return his own Ship was s taken, but the 3 

Prize got in ſafe. 

And now in an Action againſ} the Inſurers, it ws N. 
inſiſted that this was ſuch a Deviation as diſcharged 07 4 
them. But the Court and Jury held that this was Of th 

excuſed by the Force upon the Maſter, which be 1 
could not reſiſt; and therefore fell within the Excue . . 
of Neceſſity, which had always been allowed. The T 

Plaintiff's Counſel would have made Baratry of! un Warrant 
but the Chief Juſtice thought it did not amount u July 174 

that, as the Ship was not 1 run away with in order s ler, ane 

deftaud the Owners. So the Plaintiff had a Verdi On 211. 

for the Sum inſured. San. 1264 20 0 Bp. 2. Elin of War, 

v. Brogden. 6 voy, ſto 

% 11. Caſe upon 2 ; Policy which was to inſure the Ships the 

William Galley in a Voyage from Bremen to the Por to ordet 

of London, warranted to depart with Convoy : The ing, and 
Caſe was, the Galley ſer ſail trom Bremen under Con- ox) one! 
voy of a Dutch Man of War to the Elb, where they on, and 
were joined with two other Dutch Men of War and Gale, an 
ſeveral Datch and Engliſh, Merchant- Ships; whence Fleet, bi 
they failed to the 7; el where they found a Squad for failin, 

of Eugliſ Men of War and an Admiral: After a It was t 

Stay of nine Weeks they ſet out from the Texel, and in queſti 
the Galley was ſeparated in a Storm, and taken by Weather 
{French Privateer, taken again by a Dutch Privaten Sailing 
and paid $07. Salvage. And it was ruled by Hal amongſt 
Cheer Juſtice, that 78 Voyage qught to be according attacked 

te Ulage, and that their going to the Ell, though nM running 
Fact out of the Way, was n, Deviation; for till tht 6 


Morning 


fro 1 
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1 Bremen to London: And the Plaintiff had a 
| Verdict. 5 St 445. Feb. 14, 1704. Bond v. Gon. 

es. 3 | 
* 12. If after a Policy of Inſurance a Damage hap-' 
ns, and afterwards in the ſame Voyage a Deviation, 
yet the Aſſured ſhall recover for what happened be- 
5 208 the Deviation; for the Policy is diſcharged from 
the Time of the Deviation only. Vid. Shower, 728 
Kemp. and Andrews. 2 Sal. 444+ 


SECT: v. 


o the G onfrruicn of Policies, kevin the 2 rde 
warranted to depart WR. Convoy. 


IHE Plaintiff inſured on Goods in the Jobn 
and Jaue from Gottenburg to London with a 
| Warranty to depart with Convoy from Fleckery. In 
| 7uly 1744, the Ship failed from Gottenburg to Flec- 
Len, and there ſhe waited for Convoy two Months. 
On 21ſt September at Nine in the Morning three Men 
of War, who had an hundred Merchant Ships i in Con- 
8 voy, ſtood off Fleckery and made a Signal for the 
| Ships there to come out, and likewiſe ſent in a Yaul 
to order them out. There were fourteen Ships wait- 
ing, and the Joby and June got out by twelve o Clock, 
and one of the firſt; the Convoy: having ſailed gently 
on, and being two Leagues a-head, It was a hard 
Gale, and by Six in the Afternoon came up with the 
Fleet, but could not get to either of the Men of War 
for failing Orders, bn account of the Gale of: Wind. 
It was ſtormy all Night, and at Day-break the Ship 
in queſtion was in che midſt of the Fleet, but the 
Weather was ſo bad that no Boat could be ſent for 
Sailing Orders. A French Privateer had failed 
amongſt them all Night, and the 22d, it being foggy, 
attacked the Jabn and Fane about Two, who kepy a 
running Fight till dark? Which vas renewed: theinext 
If when' ſhe was taken 
19 ot YOY0OJ NL SW 91907 0271 For 
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| Fbr the Defendant it was inſiſted, that this Ship Policy 
| was never under Convoy, nor is ever cönſidered ſo till Perils 
they have received Sailing Orders; and if the Weather don to 
would not permit the Capta n to get them, he ſhould per Cu 
have gone backs But the Chief Juſtice and Jury mean 
Wee both of Opinion, that as the Captain had done the Ce 
every thing in his Power, it was a departing with theref 
Convoy; and theſe Agreements are never confined to ſepara 
preciſe Words; as in. the Caſe of departing with Con- if the 
vdy from London, when the Place of Rendezvous i; that c 
Spithead; a Loſs in going thither is within the Policy. liable 
1 ho that-the Plaintiff recovered. Strom. 1250. 19 Go, for th 
=» Vidlerin v Cleeve. 2 Salk 
= 2. On an Inſurance from London to Gibraltar, War- Legan 
| rantea lo depart with Convoy, it appeared there was a 320. 
| ' Convoy appointed for that Trade at Sp:zhead, and the 4. 
| Ship Kangcr having tried for Convoy in the Down:, at Loi 
| proceeded for SP Bas and was taken 1 in her wy Indies 
| | \rhicher. | that t 
| The Inſurers inſiſted that this being the Time of a from 
1 8 %ench War, the Ship ſhould not have ventured volou 
| through the Channel, 5 have waited in the Down Decla 
| for an occaſional Convoy. And many Merchants and a Dex 
|  Office-keepers were examined to that Purpoſe, But Warr 
| the Chief Juſtice held that the Ship was to be conſi- accor 
| dered as under the Defendant's Inſurance to a Place ſuch. 
| of general Rendezvous, according to the Interpreta. Dow? 
| tion of the Words warranted to depart with Convoy. Notic 
alk. 443, 443. And if the Parties meant to vary not o. 
the Inſurance from what is commonly underſtood, of th 
they hayld have particularized her e wich Down 
Convoy Nin the Downs. Leib. 
The Juries were compoſed of Merchants, ad; in 005. 
.cbath:Cates found for the Plaintiffs. upon the Strength ed to 
va this Directian. Stran. 12 65. 20 Geo. 2. Gordon % tinua 
| Marley, and Cambel v. Bordien. Rep. 
| ono Action on a Policy of Inſurance; the been. 11 
| 10ganv; pleaged non aunt, and the 1. Ti ul 'th 7 & 
0¹uee | rw. Hoi | the. 
| wt bis ;! - 4 Ge teflon Pages fret” brou 
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Policy, by which the Inſurers undertook againſt the 
Perils of the Sea, Pirates, Enemies, Sc. from Lon- 
gon to Venice, warranted to depart with Convoy, Et 
per Cur. the Words warranted to depart with Convoy, 
mean only that he will leave the Port, and ſail with 
the Convoy without any wilful Default in the Maſter; 
therefore, if by Default of the Maſter, the Ship is 
{eparated and taken, the Inſurers are not liable; but 
if there be no Default, the Maſter having done all 
that could be done, and the Ship is taken, they are 
liable: So if the Ship be loſt by Streſs of Weather; 
for they inſure againſt theſe by their own Agreement. 
2 Salk. 443. Hill. 2 V. and M. in B. R. Fefferies v. 
Legandra. S. C. 3 Lev. 320. 4 Mod. 58. I Show, 
320. Carth. 216. Holt's Rep. 465. 

4. Action on a Policy of Inſurance by the Defendant 
at London, inſuring a Ship from thence to the Faſt 
Indies, warranted to depart with Convoy , and ſhews, 
that the Ship went from London to the Downs, and 
from thence with Convoy and was loſt. After a fri- 
volous Plea and Demurrer, the Caſe ſtood upon the 
Declaration; to which it was objected, that there was 
a Departure without Convoy. Et per Cur. the Clauſe 
| eurranted to depart with Convoy, muſt be conſtrued 

according to the Uſage among Merchants, i. e. from 
ſuch Place, where Convoys are to be had, as the 
Downs, | &c. Holt, Chief Juſtice, contra, We take 
Notice of the Laws of Merchants that are general, 
not of thoſe that are particular Uſages. It is no Part 
of the Law of Merchants to take Convoy in the 
Downs. ' 2 Sal. 443. * is ak] Man . R. 
Lelbulier's Caſe. 5 . 00 
5. Harranted to depart with Cate 1 beeniibfolv- 
ed to import, by the Uſage of Merchants, a Gan- 
tinuance with that Oey as long as W Ae, 
325 Hee 19.830 GY age 
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an Injunction; charging that one Matthews the Maf.. 
ter, and alſo Owner of the Ship, had, before the 


Voyage, entered into a Bottomry Bond to the Defen-. 


dant for. 200. and that after, by Bill of Sale, he 


aſſigned over his Intereſt in the Ship to the Defendant, 
as a Security for this aco /. and inſiſted that Matthews 
was; nevertheleſs in Equity to be conſidered as Owner 


of the Ship, though in Law the Ownerſhip and Pro- 
perty would be looked upon to be in the Defendant, 


and inſiſted, that the Owner of a Ship could not, 
either in Law or Equity, be guilty of a Baratry con- 
cerning the Ship, and therefore prayed an Injunction, 


and that the Policy might be delivered up. 


The Voyage inſured was from London to Marſrills, 
and from thence to ſome Port in Holland. The Caſe 


Was, that the Maſter failed with the Ship to Mar- 


ſeilles, and then, inſtead of purſuing the Voyage, 


| failed to the Meſt Indies, and e ſold the Ship and 


died inſolvent. Theſe Matters being confeſſed by the 


Anſwer, an Injunction was moved for on the Prin- 


ciple, that a Mortgagor 1s to be conſidered in Equity 


as Owner of the Thing mortgaged, and that Mat 


thews, the Maſter being Owner, could not be guilty 


of Baratry. To ſhew which, a Caſe was cited of 
Hannua and Brown, where it was determined the pre- 


ceding Term in the King's Bench. Lord Hardwicke, 


Chancellor. Baratry is an Act of Wrang done. by 


the Maiter againſt the Ship and Goods; and this be- 
ing in the Caſe of a Ship, the Queſtion will be, who 
is to be conſidered as the Owner? There are ſeveral 


Caſes that might be put where Baratry may be aſ- 
ſigned as the Breach of an Aſſurance, and Baratry or 


not, is a Queſtion properly determinable at Law; but 


here it is not ſo, for the Courts of Law will not con- 
ider a, Mortgagor as having any Right or Intereſt in 


the Thing mortgaged; and there are many Cafes 


where a Man may come into a Court of Equity fer 
Relief, in reſpect of a Part only, of his Caſe. It 


wight indeed be conſidered at Law, Whether what the 
„Malter bath done, duppoſing Owner or not, Mas not 


NOBLE) a Breach 


recet' 
ready 
der t 
Prote 


infor 
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2 Breach of the Contract, as Maſter of the Ship, and 
ſo a Baratry, and this may be confidered likewiſe in- 
this Court. But at Law a Defendant cannot read 


1 Part of the Plaintiff's Anſwer to a Bill brought againſt 
E him here; the whole Anſwer muſt be read, which 


hath been ofren a Reaſon for this Court interpoſing: 
by Injunction upon a Plaint at Law; and conſidering 
the mixed Nature of this Caſe, I think an Injunction 


ought to be granted. Ordered accordingly. Dit. T 1. 


- Com. 147. 16 Geo. 2. Lewen v. Swaſſo. 


The Plaintiffs being Merchants reſiding at G55 - 


he; and one of them coming to Londim to purchaſe 
Goods fit for that Place, bought to near the Value of 
3000 J. and in order to forward them to the aforeſaid 
Place, he took Freighton the Ship Ranger, Capt. Taylor, 


which he ſaw put up, as ufual, at the Royal Exchange 


and Portugal Coffee-houſe, with a Declaration inſerted 
in the ſaid Advertiſement, that the Ship was to ſail 
with the firſt Convoy ; and in Conſequence thereof he 
ſhipped his Merchandize and made Inſurance thereon 
to the Amount of 2830 J. inſerting in the Policy the 
Words warranted ta depart with Convoy, in Conformity 
with the faid Declaration, 
The Ship when loaded failed from Graveſend the 
4th of May 1746, on her Voyage, and arrived in the 
Downs the 7th, where ſhe continued till the 2 1ſt, in 
company with the Ozter Sloop of War, ſome Engliſh 
Merchant-Ships, ànd three Dutch Eaſt India Ships. 
Captain Taylor, whilſt he lay 1n the Downs, having 
received Intelligence that the Convoy at Spitbead was 
ready to fail, went on board the Ozter Sloop, in or- 
der to ſolicit the Commander's taking him under his 


Protection to Spi head, but this the faid Gentleman 


informed him was not in his Power to comply with, 
as he was ordered on a Cruize over to the Coaſt of 
France, whereupon Captain Taylor went on board the 
Commodore of the Dutch Eaft India Ships, who 

miſed to take the Ranger under Convoy to Spitbedd. 
On the 12th'of May, the Otter: Sloop, the Durab, 
ind. the: Ranger weighed: Anchor as did alſo ſorie 
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Engl iſh, Ships for the Benefit of that Convoy, and a 


few Hours after they were under Sail; the Oster Sloop 


parted from them on her Cruize, and the Ranger kept 


Company with the three Dutch Ships, till between 
four and five o'Clock the next Afternoon (being the 
13th) when (in her direct Courſe to Spitbead) ſhe was 
attacked by a French Privateer, called the Reſource, 
within three Miles of the Dutch Eaſt India Men, and 
eighteen of Spithead, where ſhe was to join the Con- 
voy for Gibraltar, and after ſome Reſiſtance ſhe was 
taken and carried i into Havre ae Grace, and there re- 
gularly condemned. 

The Plaintiff, on the aforeſaid Capture, apple 
to the reſpective Underwriters (and among them to 
the Defendant) requiring Satisfaction for "his Loſs, 


but they abſolutely refuſed paying any Thing, inſiſt- 


ing that the Ship had not failed according to the 
Terms of the Policy, viz. at and from London 10 
Gibraltar, warranted to depart with Convoy, but as 
ſhe departed without. Convoy (which ſhe ought not 


to have done) and was taken in Conſequence thereof, 


the Inſurers are not bound to fatisfy a Loſs, which 


they never obliged themſelves to be anſwerable for; 


that the Ship ought to have ſtaid till a Convoy o6f- 


fered and not gone to ſeek at ſuch a Diſtance, as evi- 


dently expoſed her to be taken in getting thither. 
On the contrary, the Plaintiff pleaded, that they 
had complied with the Tenor of the Policy, that the 
Defendant miſconcerved the natural Conſtruction of 
the Words warranted to depart with Convoy, as they 
did not imply that the Ship ought to have departed 
with [Convoy from the Port of London; as the Ren- 
5 dezvous for Ships, bound to Gibraltar and the Streigbis, 
js generally at Spithead, where they join the Convoy ; 
and although poſſibly there may be an Inſtance or two 
of a Convoy failing from the Nore'and the Downs to 
 Gitraltar, yet this I an uticommon, accidental Thing, 
nd was not to have been expected on this Occaſion; 
0 the conttary, it Was then known, that the Convoy 


Yr diele Parts was to be at Sil hrad, and many Ships 
went 


2 Will 
Infure 
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went there from London to take the Benefit of it, fo 
that the Warranty. could only be underſtood from 
| Spithead, as it was from the Conyoy there, the Capt. 
was to make his ſailing Orders; beſides, as it was un- 
ſafe to lie in the Downs without a Man of War, the 
Plaintiff conceives the Ranger would have run a much | 
greater Riſque, in continuing after the Otter's De- 
{ parture, than ſhe did in ſailing with her and the 
Dutch Ships, though they were no regular ConvOy; 
and the Plaintiff paid the ſame Premium for his n- 
| furance as was given on ſeveral Ships at the ſame 
Time, with a Warranty to depart from any Port of 
the Channel: and it was the Opinion of ſeveral Mer- 
_ chants, that Ships ſailing with Convoy are to make the 
beſt of their Way to the Convoy, and not ſtay for 
any intermediate one. The Jury found a Verdict for 
the Plaintiff, Lex Mercat. Rediviv. 277. Gordon and 
Murray v. Morley. Sitting after Michaelmas Term 
at Guildhall, 1746. Ss LES e 


e 


Of other Circumſtances 10 e diſcharge the Af 
ſurers, beſides a certain and known Loſs, or @ ſafe 
Voyage, | DE bin. 


1. 7 S. having a doubtful Account of his Ship 
that was at Sea, viz. that a Ship, deſcribed 
like his, was taken, inſured her without any Infor- 
mation to the Inſurers of what he had heard, either 
as to the Hazard or Circumſtances, which might in- 
duce him to believe that bis Ship was in great Danger, 
if not actually loſt. The Inſurers bring a Bull for an 
Injunction and to be relieved. And Lord Mace!e/- 
feld decreed the Policy to be delivered up wit 1 Coſts, 
but the Premium to be paid back and allowed Gut of 
the Coſts.  Trin., 1723. De Coſta and Scangeret. 
2 Will: Rep. 170. And his Lordſhip faid, that the 
Inſured has not dealt fairly with, the Infurers,; 2 
5 7 5 TE 1 


Sus — : A 6 ——— a — 
. S — — tk — * e * — r —— 
N = . * = — ö 
8 = _ — 
of was — —_— 2 1 — 1 of {hw _ 
. — — —— — St 0 — —— mh * * — a — — 8 
- = — 9 * — 4 : - . - 


174 Of Poricirs of ASSURANCE. 


he ought. to have diſcloſed to them what Intelligence 


he had of the Ship's being in Danger, and which 
might induce at leaſt to fear that it was loſt, thou 
he had no certain Account; for if this had been dif. 


covered, it is impoſſible, to think that the Inſurers 


would have inſured the Ship at ſo ſmall a Premium 


as they have done, but either would not have inſured 
it at all, or would have inſiſted on a larger Premium; 


ſo that the Concealment of this Intelligence i is a F raud. 
2 Eg. Abr. 63 5. 


2. On the 25th Auguſt 1740, the Defendaüt un- 


der wrde a Policy from Carolina to Holland. It ap- 


peared the Agent for the Plaintiff had on the 23d 


Auguſt received a Letter from Cowes dated 2 1ſt Au 55 
wherein it is ſaid, © The 12th of this Month 1 was 
in Company with the Ship Davy (the Ship in 

< queſtion) at Twelve in the Night "loft Sight of be | 


« all at once; the Captain ſpoke to me the Day be · 


* fore that he was leaky, and the next Day we had 
a hard Gale.” The Ship, however, continued her 
Voyage till 19th Auguſt, when ſhe was taken by the 
Spaniards ; and there was no Pretence of any Know- 
ledge of the actual Loſs at the Time of the Inſurance, 
but it was made in conſequence of a Letter received 


that Day from the Plaintiff abroad, dated 27th June 
before. 


Several Brokers were examined, who roved that 
me Agent ought to have diſcloſed the Letter; for 


either the Defendant would not have underwrote, of 
infiſted on a higher Premium. And the Ch. J. was of 


that Opinion, and declared, that as theſe are Con · 
tracts upon Chance, each Party ought to know all the 


Circumſtances. And he chungen it not material that 


the Loſs was not ſuch an one as 5 the Letter imported Fr 


for thofe Things are to be conſidered in, the Situation 
of them at the Time of the Contract, and not to be 


judged of by ſubſequent Events; he therefore thought 
it a ſtrong Caſe for the Defendant, and the Jury 
found accordingly.  Stran, 1183. 16 Geo. 2. Seaman 


v. Fonerean, : 
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3. + his was an Action upon the Caſe brought 
Bis a Policy of Inſurance, in which the Plaintiff # 
clared as follows London, Gyles Rooke com- 
plains of John J. hurmond BSA in the Cuſtody of the 
Marſhal of the Mauſtalſea of our Lord the King, be- 
fore the King himſelf, for that, whereas the ſaid Oles 
Rooke, on the sth Day of OZeber, in the Year, of 
our Lord 174, at Ee aforeſaid, to wit, in the 
Pariſh of St. Mary le Bow, &c. according to the Cuſ- 
tom of Merchants from Time immemorial, uſed.and 
approved of, cauſed to be made a certain Writing or 
= Policy of Aſſurance ; purporting thereby, and con- 
E taining therein, that one Caleb Smith, as well in his 
E own Name, as for and in the Name and Names of 
all and every other Perſon and Perſons, to whom the 
| fame did, might, or - ſhould appertain in Part, or in 

All, did make Aſſurance, and cauſed himſelf and 
: them, and every of them, to be inſured, loſt or not 
& loſt, at and from South Carolina to Cowes, upon the 
2 Body, Tackle, Apparel, Ordnance, Munition, Ar- 
tillery, Boat, and other Furniture of and in the good 
Ship or Veſſel called the Polly, whereof was Maſter, 
under God, for that then preſent Voyage, Captain; 
William Henry, or whoſoever elſe ſhould go for Mal. 
ter in the ſaid Ship, or by whatſoever other Name or 
Names the ſame Ship, or the Maſter thereof, was or 
ſhould be named or called, beginning the Adventure 
upon the ſaid Ship, Se. from a immedinely fol- 
lowing her firſt Arial there, an 5 ſhould continue. 
15 endure until the ſaid Ship, . with the ſaid Tackle, 
pparel, &c. ſhould be arrived at Cowes, and. thera, 
moored at Anchor 24 Hours in good Safety , and 
i woc be law ful for the ſaid Ship in the Voyage to 
proceed and ſail to, and touch and ſtay at, any Port or; 
Places whatſoever, without Prejudice to that Inſu- 
rance, —The ſaid Ship, c. for ſo, much as concern», 
ed the Aſſureds, was and ſhould be valued at Intereſl. 
or no Intereſt, free from Average, and without Bene- 
fit of Salvage; without farther Account to be given 
oY the Aſureds for the ſame, Touching the Adven- 


cures 
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tures and Perils, which the Aſſurers were contented 


to bear, and did take upon them in the Voyage, they 


were of the Seas, Men of Wary Fire, Enemies, | Pirates, 
| Rovers, Thieves, Jettezons, Letters of Mart and 
Countermart, Surprizals, Takings at Sea, Arreſts, 
Reſtraints, and Detainments of all Kings, Princes, 
and People, of what Nation, Condition, or Quality 
ſoever, Barratry of the Maſter and Mariners, and of 
all other Perils, Loſſes and Misfortunes, that had or 
ſhould come, to the Hurt, Detriment, or Damage of 
the ſaid Ship, &c. or any Part thereof; and in Cale of 
Loſs or Misfortune, it ſhould be lawful to the Aſſu- 
reds, their Servants, Factors, and Afligns, to fue, la. 
bour and travel for, in and about the Defence, Safe- 
guard and Recovery of the ſaid Ship, &c, or any Par 
thereof, without. Prejudice to that Inſurance, to the 
Charges whereof they the Aſſurers would contribute 
each other, according to the Rate and Quantity of 
his Sum therein aſſured. And it was agreed by them 
the Aſſurers, that the ſaid Writing or Policy of Aſſu- 
rance ſhould be of as much Force and Effect as the 
ſureſt Writing or Policy of Aſſurance heretofore made 


in Lombard. ſtreet, or on the Royal Exchange, or elſe- | 


where in Loudon. —— And ſo they the Aſſurers were 


contented, and did thereby promiſe, and bind them- 
ſelves, each for his own Part, their Heirs, Executors, 


and Goods, to the Aſſured, their Executors, Admin: 

ſtrators, and Aſſigns, for the true Performance of 
the Premiſſes, confeſſin g themſelves paid the Conſidera- 
tion due unto them for that Aſſurance by the Aſſu- 
red, at and after the Rate of 33 J. 155. per cent. and 
1 caſe of Loſs, which God forbid, the Aſſured to 
abate 27. per cent. And the ſaid Giles avers, that. the 
ſaid Policy of Aſſurance was ſo made as aforeſaid, in 
the Nan of the ſaid Caleb Smith, on the Account 
and Riſk of the ſaid Giles; and that the faid Giles, at 
the time of making thereof, was ſolely intereſted 
therein. Of all which Premiſſes the ſaid Jobn after- 
wards, to wit, on the Day and Year aforeſaid, at Lon- 


don, &c. had Notice, and thereupon, afterwards to Vn, 
| on 
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\ for the Inſdranee of 108 L. of and upon the Prei 8 201 
bes in the faid Palle) mentioned, and had aner 


W the Part and Behalf of the Aſſured, to be 
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and. there fairhfully promiſed the faid Cites; that le 
1 would become an Affurer of the ſaid Giles for the ſaid 
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cn the Day and Year" afhfeſald, at London aforeſaid, 
E and in che Pariſh and Ward aforeſaid, in Con ſideration- 
chat the fac 
3 of the faid Fol, had, then and. there, paid to the falk“ 7 


Giles, at the ſpecial Iniſtance and Reguett” 


3 


FA # %  #M. #9 ”Þ 


and faithfully Proel to perform and fulfil every, 


Thing in the ſaid Policy of Aſſurance contained, ON. 


formed”? 
John undertook, and then 


4 


100 108. and upon the Premiſes i in the faid Policy | 


. 4 *S4 >. 2 


be d pe and falkilled, I then and cakes fb? 
@ {cribed the ſaid Policy, as fuch Afﬀurer for the ſaid . 
100 J. and the ſaid Giles in Fact faith, that before the 
W making of the ſaid Policy, viz. on the firſt Day of 

| Mey, in the Year of our Lord 1741, the ſaid Ship 


or Veſſel, with all her Apparel and other Furniture, 
firſt arrived at South Carolina aforeſaid, and after: 
wards, 'to wit, on the 12th Day of July, in the Year” 


of our Lord 1741 aforeſaid, the faid Ship or Veſſal, 
| with all her Apparel and other Furniture, depiirted” 
and failed” from South Carolina aforeſaid, 


towards 
Cowes, aforeſaid, and proceeded: on her fad * oyagetö. 
the Port of 1720 Weed, an afterwards, to W, 
on the 17 „ in the Ye WES aforefald, the 
ſald Ship Vena” 2 With all ber, T ackle, Boat, abd 
other Face eating in her ſaid Voy age, 
towards the WE th Lopes afore{aid, before her Ar-, 
val at the Port, of Cowes aforeſaid, on the high Seas; 


5 5 
Was with Force and Arms, in an höſtile Manger, at. 


tacked, conquered, and raken 25 3 Prize by certain 
Kneriies of our Lord the King, 40d his Crown of 
England, to wit, by certain, Spaniards, and d Sub eats. 
of the King of $872. — And the ſaid Ship or Vella: * 
with all her Tackle, and other her Furniture, were 
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faid Premiſſes, the ſaid John afterwards, to wit, on the 
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thereby, then, and there, wholly loſt, and never did 


Of all which 


firſt Day of December, in the Year of our Lord 194 
aforeſaid, at London aforeſaid, in the Pariſh and Ward 


«aforeſaid, had Notice, and was, then and there, re. 


queſted by the ſaid Giles to pay him 98 /. Parcel of 
the ſaid 100 J. 2 J. Reſidue of the faid 100 J. being to 
be abated to the ſaid John, on Account of the Loß 
aforeſaid; which 987. the ſaid 7ohn ought to have 
paid to the ſaid Giles, according to the ſaid Promiſe 
and Undertaking Let the ſaid John, not regard. 
ing his ſaid Promiſe and Undertaking, but contriy. 
ing, and fraudulently intending crattily and ſubtily to 
deceive and defraud the ſaid Giles in this Particular, 
hath not yet paid the ſaid Sum of Money, or any 
Part thereof, to the ſaid Giles (although fo to do the 
ſaid John by the ſaid Giles was requeſted afterwards, 
on the Day and Year laſt aforeſaid, at London afore- 
ſaid, in the Pariſh and Ward aforeſaid) but he to pay 
the ſame to him hath hitherto wholly refufed, and 
ſtill refuſes. 1 

There was another Count for 51. 155. for Money 


had and received by the Defendant, for the Uſe af 


the Plaintiff, Damages laid 100 J. 
The Defendant pleaded the general Iſſue, Non 9. 
ſump/it, and Iſſue was thereon joined. 5 
Upon this Caſe, it was clearly taken at the Tful 
before Lee Chief Juſtice, without any Objection or 
Queſtion made upon it, that the Plaintiff was wel 
ffititled to maintain this Action, upon the Policy dt 
Inſurance made in the Name of Caleb Smith, who was 
the Policy-broker employed to procure the Inſurance, 


he having, by Indorſement upon the Policy, 4 
 knowledged and declared that the Policy was made 


in his Name upon the Account, and for the ſole 
Riſk and Benefit of the Plaintiff; and Smith was allow 
ed without any Objection, to prove the Underwriting 


by the Defendant, and his own Indorſement. 
In this Caſe, the Defence, inſiſted on for the Defen- 
- fant underwriting this Policy, was, that the Plaintif 
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had been informed by a Letter wrote from Carolina, 
by a Ship called the Collet, to one Mr. Crockat!, that 
the Polly, the Ship inſured, had failed ten Days or a 
Fortnight from Carolina, before the Ship Collet, and 


that the Ship Collet had arrived in England about ſeven 


Days before the Inſurance made, and that the Plaintiff 


had not informed the Defendant of this, which was 


inſiſted on to be a Fraud in the Plaintiff, ſufficient to 


I diſcharge the Defendant of this Inſurance, it being, 


as was inſiſted, a ſettled and eſtabliſhed Rule, that, 
on making an Inſurance, all material Circumſtances, 
relating to the Adventure, ought to be diſcloſed to 


the Inſurer, for him to judge upon; and the Chief 


Juſtice allowed this Rule, and declared his Opinion, 
that the Concealment inſiſted on was a ſufficient Cir- 
cumſtance to Diſcharge the Defendant from the Po- 
licy; for he ſaid, that theſe Contracts are made upon 


2 mutual Faith and Credit; and that to conceal ſuch 


Circumſtances, which may make any Difference in 


the Adventure, is fraudulent ; for the Inſurer ought 


to have the Advantage of Judgment upon them; and 
that where there is ſuch Concealment, the Inſu- 
rance ought not to bind. But the Defendant not 


being able to make out this Fact to the Satisfaction 


of the Jury, the Plaintift had a Verdict. 

N. B. In this Caſe the Inſurance was a Re. aſſu- 
rance; and it was ſaid by ſeveral Policy brokers, that 
where Policies are made, Intereſt or no Intereſt, it 
is generally in ſuch Caſes of Re-inſurances. Di. 


Tr, and Com, 148, 16th December 1743, at Guildhall. 


| Rooke v. Thurmond. 


4 One Thouſand Pound was inſured on the Ship 
called the St. Clair, Prize to the Neptune, and on 
her Cargo, between the 6th and 8th of September 
1758, at and from Naples to Leghorn, warranted 


| free of Average, unleſs general, at ſix Guineas per 


cent. Premium, and in Caſe of Loſs, to abate two per 

cent. as uſual. E | 
The Plaintiff in his Declaration averred, that 

the Ship before the making the Aſſurance, to wit, 
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on the 3d Day of Augiſt 1758, was in good Safety 
at Naples; with the like Averment as to the Goods, 
and the Property of them; and that the Ship on the 


ſame Day de parted from Naples on her Voyage towards 
Leghorn, and on the 25th of Auguſt was taken as a 


Prize by the J. rench, and. wholly bolt to the 
tor. 

The Diſtance from Naples to Leghorn | is computed 
about ſixty Leagues, and the Voyage may be made, 
if the Winds are fair, in two Days; ſo that the con. 


ſtant Uſage is when a Policy is tendered to the Un- 
derwriters, to inſure for ſo ſhort a Voyage, to in- 


form them of a Certainty when the Ship was ſafe in 
Port, leſt ſhe ſhould be taken before ſhe is under- 


wrote, or a miſſing Ship, at the time of underwriting 
her: in the latter Caſe many Underwriters will not 
for any Conſideration underwrite a miſſing Ship, and 


ſuch as do, always expect and receive a Premium, 
which they conſider as adequate to the Riſque, 
About the latter End of Auguſt 1758, Mr. Butler 


a Policy-broker received Orders 275 Mr. Richard 


Willis, to inſure 1090 J. on the Ship and Cargo for 
the Voyage in Queſtion, and to give a Premium of 


ten per Cent. but as he could not give any certain 


Account when the Ship was ſafe in Port, he could 


not get the Inſurance done either by the private Un. 


derwriters, or at the public Offices, although he of. 
fered ten Guineas per Cent. whereof he adviſed Mr. 


Kichard Willis his principal. 


On the 6% Day of September 1758, Mr. Richard 
Willis applied again to the Policy: broker, and 1n- 
formed him, that he hed received Advice from the 


Plaintiff Mr. Livewell Green his Correſpondent at 


Naples, that the St. Clair had put to Sea, but by 
Streſs of Weather, was drove back to Naples, and 
was ſafe in Port there on the 8th of Auguſt : where- 
upon the Policy-broker, in the Preſence = Mr. Wil. 
lis, wrote down in his Broker's Book as follows: 


In Naples the 8th of Auguſt, 1000 J. on Ship and 


2 Cargo valued, gt. Clair, Prize to the 4 chow 
4. k & Green, 
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« Green, Naples to Leghorn.” And informed Mr., 


illis, he made no doubt but this being a Fact, he 
| ſhould get the Policy underwrote at ſix Guincas per 
Cent. Premium, and accordingly filled up a Policy to 
be tendered as uſual to the Underwriters, and at the 


Bottom of the Blank- ſide of the Policy tranſcribed theſe 
words from his Broker's Book, which always contains 


the Inſtructions from the Aſſured. 


On the fame 6th of September, the Policy-broker 
ofered the Policy to Mr. Fohn- Anthony Rucker, to. 
be underwrote by him, after acquainting him with. 


the above Circumſtances, and in particular, that the 
Ship was ſafe in Port on the 8th Day of Augiſt, and 
ſhewing the Memorandum at the Foot of the Blank- 
ſide of the Policy of that Import, upon which Mr. 


| Rucker made the following Oblervation to the Broker, 


viz. that there were Leiters from I eghorn of the 14th. 
Dey of Auguſt, which cox no Notice of the St. Clait's. 
Arrival there, and that altho* ſhe was in Port at Na- 


ples on the 8th, ſhe might have been arrived by the 


W 14/4. The Broker replied, that as the Ship was put 
back after her firſt Sailing, in foul Weather, there 
was no Probability that ſbe ſhould ſail ſo ſoon as the g ih, 
or until the Winds and Weather were favourable. 


This Remark of the Broker, who had for many 
Years been a Commander of Merchants Ships in that 


Trade, being a reaſonable Preſumption connccted 
with the Warranty of the Ship's being ſafe in Port 
on the 8th of Auguſt, Mr. Rucker underwrote the 


Policy for 100 J. as did Mr, William Bowden the 


Defendant, and the two other Underwriters, and 


within two Days afterwards, ſix more Underwriters, 


tor 1001, each, in toto 1000 l. was ſubſcribed on the 
Policy. On the 8th Day of September the Policy 


thus underwrote, was ſent by Mr. Butler or Mr. 


Peter Mauger his Partner, to Mr. Willis, and on that 
or the next Day, Mr. Richard Willis'intormed the 


Broker, that the Letter from his Correſpondent, 


mentioned, that the Ship ſailed the 3d, and not, that 


ſhe was in Port the,8th of Auguſt, to which Mr. Mau- 
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ger anſwered, that Mr. Butler had certainly taken 


down the Minutes according to his Inſtructions, 
whereupon Mr. Willis delivered the Policy to Mr. 


Mauger, in order to get the Conſent of the Under. 
writers, to alter the Minute at the Foot of the Po. 
licy.— The ſame Day the Policy- broker applied 


to Mr. Rucker, and informed him of the Miſtake, 


as to the Warranty of the Ship's being ſafe in Port 
on the 8th, inſtead of the 3d of Auguſt, who there. 
upon inſiſted on ſtriking his Name off the Policy, 
which the Policy-broker would not agree to, with- 
out Leave of his Principal, which Anſwer of Mr. 
Rucker was communicated to Mr. Willis, by Mr. 
Manger the fame Day. 


On Tueſday the 12th Day of September, Mr, Butler 


on his Return to Town out of the Country, bein 


informed by Mr. Mauger of the Miſtake of the 8th, 
inſtead of the 3d of Auguſt, went to Mr. Willis: 
Houſe, and told him that he had informed every one 
of the Underwriters, that the Ship was ſafe in Port 

on the Sth Day of Auguſt; and that he apprehended, 
that it any Accident ſhould happen the Aſſured would 


not be ſafe in relying on the Aſſurance. Where- 
upon Mr. Willis gave "him Orders to get the Sum 
re- inſured, and give a Premium of ten, twelve, or 
even fifteen Guineas per Cent, which Mr. Butler en- 


deavoured to do, by applying to a Number of Under- 
writers, but could not effect it, or get any Sum un- 
derwrote on the Policy. 

This being therefore the ſingle Point in Conteſt 
between the "Underwriters, to ſhew their Candour, 
and to fave Expence, have entered into the follow: 
ing Agreement : 

Wzhereas a Poligy of lakes was made in the 
« Name of Mr. Richard Willis, for the Uſe and 


Account, and in Truſt for Mr. Livewell Green, at 


£< 


Lay 


and from Noples to Leghorn, warranted free of 
Average, unleſs. general upon any Kind of Goods 
and Merchandize, and alſo upon the Body, Tackle, 
Apparel, Ordnance, Munition, * 4p" 
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and other Furniture of the good Ship and Veſſel 
called the St. Clair, Prize to the Neptune, begin- 


ning the Adventure at Naples, and to continue 
till the ſaid Ship and Goods ſhould be arrived at 
Legborn; and the ſaid Ship and Cargo were by 
the ſaid Policy valued at the Sum inſured, Which 
ſaid Policy of Inſurance was underwrote by us the 


underwritten Inſurers reſpectively, in Conſidera- 
tion of 67. 6 5. per Cent. for the Sum of 10017. each, 
on or about the 6th, 7th, and 8th Days of Septem- 
ber 1758, as by the faid Policy may more at large 
appear. And whereas the ſaid inſured Ship and 
Goods were totally loſt to the Proprietor hereof, 
on or about the 25th Day of Auguſt 1758; and a 


Queſtion hach aroſe between the Inſured and the 


Inſurers on the ſaid Policy, whether the Inſurers 
are liable to pay ſuch Loſs or not, and thereupon 
Actions are intended to be brought by the ſaid 
Livewell Green, againſt the reſpective Underwriters 


on the ſaid Policy for Recovery of ſuch L.oſs, 


againſt each of them reſpectively. Now to avoid 
the Expence of proving ſuch Facts as are not 
controverted between the Underwriters and Aſ- 


ſured; we the underwritten, Inſurers, and alſo 
the Affured, do therefore reſpectively promile and 


agree, to admit at the Trial of every Action to be 


brought againſt each of the Inſurers, on the ſaid 
policy of Inſurance, the ſeveral Facts hereafter 


mentioned, that is to ſay; 
« That the ſaid Policy of Inſurance was fabſerib- 


ed by the Inſurers reſpectively, for the Sum of 


100], each at the Time therein een men- 


tioned. 
That the ſaid Inſurance was made in the Name 


of the ſaid Richard Willis, in Truſt, and for the 
Ule and Benefit of the ſaid Livewe!/ Green, who 
was Captain or Commander, and ſole Owner of a 
certain private Ship of War called the Neptune. 
“That the ſaid Ship was in Safety at Naples, the 
3d of Auguſt, 1758; and that the ſaid Livewell 
4 “ Green, 
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o.. Green, on the zd of Auguſt 1758, when the ſaid Shig 


ah 


4 * 


failed from Naples, and on the 25th. of Auguſt, 
* when ſhe was taken by the French, was intereſted 


&* jn the ſaid Ship &. Clair, and in the Goods loaded 


* on board, valued in the {aid Policy: at the Sum! in. 


e 


« That the aid Ship and hor Cargo v were taken by 
« the French, on the 25th of Auguſt, when ſhe = 
c proceeding in her Voyage from Naples to Leghorn.” 

If the Inſtructions taken dawn by the Broker, had 


mentioned that the Ship was in Port the 3d, and 


not the 8th of Auguſt, very few Underwriters would 
have underwrote the Policy for any Premium, and 
thoſe who would, would not have done it for lc; 


than twenty Guineas per Cent. inſtead of fix, and it 
ſcems now to be a ſettled Point, from a vaſt Variety 


of Determinations, that in every Policy Cale the 


Suggeſtio faiſt, or ſuppreſſio veri, makes void the Po- 


licy, fo determined in Seaman and Fonnercau. Hit. 
1741. See Page 174. 

It was ſo determined in the Cauſe of William: 
againſt Touchett, which was tried before Lord Man, 


Feld on the iſt Day of May, Inſtant, on the Afured's 
receiving a private Letter, intimating a Suſpicion of 


the Ship: s Deſtination, which Letter was ſecreted 
from the Underwriters, 


If the Fact had been diſcovered, that the Ship 


ſailed the third, and was not in Port the eighth 


of Augiſt, no Underwriter of Credit would have 
ſubſcribed the Policy for twenty Guineas per Cen. 


Premium as this Caſe is circumſtanced. Verdict 


for the Defendant, At Guildhall Sittings, after Tri- 
nity-term, 1759. 
Bowaeh.. | 

3. In Jane 1749, the Defendant had applied to 
an Once keeper or Broker to inſure 16004. for one 
Year at five per Cent, on the Life of one Poulter, 


| from whom the Defendant had agreed to purchaſe an 


Eitate, whereof Poultan had the Reverſion in Fee, 
and allo an intervening Eſtate tor his own Lite. 


The 


Livewell Green againſt William 
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The Broker anſwered, that the Courſe of the Office 
was to produce the Perſon, whole Life was to be in- 
ſured, in order to be inſpected by the. Inſurers or 
Underwriters; to which the Defendant replied, that 
the Perſon lived at a great Diſtance in the Country; 
and that it was very inconvenient for him to come to 


London; and on the Broker's aſking the Defendant 


whether he was a good Life, the Defendant anſwered 
he was, and added, that he would leave a Note of 


his Name and Place of Abode, which he accordingly 
did. On this Declaration of the Defendant, the 


| Broker procured ſixteen Perſons to underwrite a Po- 


-licy of Inſurance for 1600 J. on Poulton's Life at the 


Rate of Intereſt, and for the Time before mention- 
ed; and about ſix Months afterwards Poulton died. 


in 1750 the Defendant brought an Action on the 


Policy, in the Court of Common Pleas, and had a 
Verdict for him ; in Conſequence of which the Plain- 
tiff, who was one of the Underwriters, paid him 
98“. as for his Part of the Inſurance- money; 


but in 1751, brought his Bill in the Court of Chan- 
cery, ſuggeſting Fraud and Impoſition. The De- 


tendant admitted 1n his Anſwer, that Poulton was a 
drunken Fellow; upon which the Lord Chancellor 
at the Hearing directed an Action at Law to be 
brought, which was done accordingly; and there 
was a Verdict for the Plaintiff,, but the Jury acquitted 


tne Detendant of Fraud; and the Cauſe now coming 
on before the Lord-Keeper for further Directions, 


the Quſtion was, whether the Defendant ſhould pay 
Intereſt for the 98 J. which he received, and allo the 
Coſts in Equity : And to prove that he ought not to 
pay Intereſt, L. Raym. 398, was cited; where Chief 
Juſtice Holt ſaid, “ Intereſt is never given by the 
Jury in ſuch a Caſe ;” [this was for Money won 
upon a Wager, ] and to ſhew that he ought not to 
pay Coſts, 3 Vms. 205 was cited, where the Lord 
Chancellor declared, that à Man ought not to be pu- 
uiſhed for defending bis Right. 0 

Lord-Keeper: This Cauſe comes 


. 


after a Verdict for the Plaintiff, and another Verdict 
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for the Defendant, at Law, and my Determination 


thereon ſhall not be grounded on any Imputation 
on Sir Crifp Gaſtoigne, who is as worthy a Gentleman, 
and in as full Credit as any Merchant in London. 
The Defendant brought an Action at Law in which 


he prevailed ; which made it neceflary for the Plain- 


tiff to apply to this Court; the Juriſdiction whereof 
is concurrent and concomitant with, and auxiliary 


to that of the Common Law in Caſes of Fraud; to 


the End that all Perſons may have the neceſſary Mea- 


ſure of Juſtice, according to the various Modifica- | 


tions of their Rights. I have conſtantly attend- 


ed at Guildball during the laſt War, and was con- 


cerned in various Caſes of this Nature; and by all 
the foreign Books as well as our own, the Learning 
concerning Inſurances, as well of Lives as of Ships, 
was thoroughly ſettled and eſtabliſhed. Every Party 
concerned in an Inſurance muſt communicate every 
Circumſtance he knows, in order to aſcertain the 
Premium; which otherwiſe will be affected and the 
Policy void. Thus, if a Man comes to inſure a Ship, 
and ſays ſhe was ſuch a Day ſafe in ſuch a Place, he 
aſſerts it at his Peril, though he does it inſcienter; for 
when you come to inſure, the Perſon you apply to 
ſuppoſes you to be a Man of Prudence and Caution, 
and that every thing you ſay is true; becauſe, other- 
wile, Men ſhould be put to vain, idle, and expenſive 


Purſuits, and, perhaps, to no Purpoſe. The Reaſon 


the Defentiant prevailed at Law, was, that his Decla- 
ration aid not appear on the Face of the Inſtrument 
of Inſurance. The Plaintiff by the Bill ſuggeſted a 
Fraud, and wanted a Diſcovery in order to defend 


himſelf; and was therefore intitled to come here; but 


at his Peril, if he came wantonly ; and that he had 4 
Right to apply to a Court of Equity, is evident from 
the Verdict, which he obtained on a full Diſcovery of 
all the Circumſtances of the Caſe. As to the Intereſt, 
I think it would be given at common Law, where a 
Man ſues for, recovers and receives a groſs Sum of 
Money unduely; and I ſhould not fit here, were! 


to ſuſfer a Man to receive a Sum of Money and keep 
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it without making any Satisfaction for the Detention 


think of ſuch Proceedings? It is objected, there was a 
Verdict for and another againſt the Defendant; and 
that therefore the Matter is in Equilibrio; but the 
Verdict for him was the Cauſe of the Suit here; 
where he came to defend himſelf. The Diſtinction 
with reſpect to Coſts is where one of the Parties is to 
blame, in which Caſe the Court may exerciſe a Diſ- 
cretion, Decreed Intereſt on the 981. together with 


between Cleeve and Sir Criſp Gaſcoigne. 

6. If theſe Words, /oft or not loft, are inſerted in the 
Policy of Aſſurance, in ſuch Caſe, tho' it happens 
that at the Time the Subſcription is made, the Ship is 


the Party, who cauſed the Inſurance to be made, ac- 
tually ſaw the Ship wrecked, or had certain Intelli- 


tor the fame ſhall be accounted a mere Fraud. 

So likewiſe if the Aſſured, having a rotten Veſſel, 
wall infure upon the ſame more than ſhe is worth, 
and afterwards give Order that, going out of the 
Port, the Ship ſhall be ſunk or wrecked, this will be 
adjudged fraudulent, and not oblige the Inſurers to 
anſwer. Molloy, B. 2. C. 7. 55. 


7. In the Year 1678, one Newnham Perkins and 
*/028es were Owners of a Veſſel called the May-flower 
Ketch, the Veſſel coming laden with Wines on the 
Account of Fierbraſſè and Stone, to the Iſle of Wigbi; 
Perkins being then in the ſame Place, contrives with 
one 7oy the Maſter to ſell the Freighters Goods pri- 
vately, and, that being effected, to go out to Sea ſome 
ſmall Diſtance from the Je, and there privately ſink 
the Veſſel, and pretend ſhe ſtruck, and then foundered 
by the Extremity of Weather. The Plot being laid, 


Inſurance on the Veſſel; which being done, he remits 
his Orders to Joy to put the Contrivance in execution; 
who accordingly (the Goods or the beſt of them being 
ee i nets (2 ron 


of it. What would the Merchants of Lombard-ſtreet 


Coſts. In the Court of Chancery, April 15th, 1758, 


caſt away, yet the Inſurers muſt anſwer: But if 


cence of it, ſuch Subſcription will not be obligatory, 


Perkins haſtens up to London, and makes a Policy of 
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diſpoſed of) ſtood out to Sea, and then with his oy 
Hands, by the Force of an Iron Crow, made a Hole 
in the Hold, and then in his Long-boat conveyed 
himſelf and Mariners aſhore. Joy tends Advice of 
the Loſs; and Perkins (as if he had never known any 


thing of the Matter) demands the Money aſſured 
with great Confidence, and thereupon brings aa Ac. 
tion for the ſame; but before the Caule came to a 


Trial, Fierbraſſe and Stone bring Trover againſt Per. 
kins, and thereupon the whole Fraud was detected, 
and Judgment given for the Plaintiff; with this 


further Intimation, that if the Owners proceeded in 
their Action on the Inſurance, they muſt expect that 


their Practice and Fraud would totally poiſon it: 


So they went no farther. Molloy, B. 2. C. 7. F. 5. 


8. Per Holt Ch. Juſtice, if the Goods were aſſured 
as the Goods of an Hamburgher, who was an Ally, and 
the Goods were the Goods of a Frenchman who was an 
Enemy; this is a Fraud, and the Afſurance is not 
good. Skin. 327. Mich. 4 V. and M. B. R. Anon. 

9. At Guildzall, in an Action upon the Caſe upon 
a Policy, which warranted that the Ship ſhall have four 
Paſſes, viz. a Pais from the King of Englang, from 
the King of France, from the King of Poland, and the 
States of Holland; and the Goods were to be the 
Goods of ſuch a Poliſh Subject on board the Ship vo- 
cat. The City of Warſaw. An Action upon this Po- 
licy being brought, it appeared upon the Evidence, 
that the Paſſes bore Date in April or May, and that 
the Ship, to which they applied theſe Paſſes then, 


was called by another Name; and that ſhe was 


not named the City of. Warſaw before the Aug! 


following ; and therefore theſe were not good and et- 
fectual Paſſes for this Ship according to the Guaranty 


of the Policy, which intended good Paſſes, and not 
eluſory vain Paſſes ; and they being a Fraud upon the 
Subſcribers, the Policy ſhall-not bind them. Hein. 
404. Mich. 5 W. and M. B. R. Anon. Another 
Objection was, that the Paſſes were for Goods which 
belenged to the Subjects of the King of Poland, 2pe 0 
| | f reltraine 
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reſtrained only to them; but the Goods on board 
were not of the Subjects of Poland, but of Holland, 
and therefore not within the Intent of the Policy. 


em ibid, 


10. Stat. 4 Geo. 1. Cap. 12. S. 3. J any Owner of, 


or Captain, Maſter, Mariner, or other Officer, belonging to 


any Ship, ſball wilfully caſt away, burn, or otherwiſe 
deftroy the Ship, or direct or procure the ſame to be done, 
to the Prejudice of any Perſons that ſhall underwrite 
eny Policy of Infurance thereon, or of any Merchants that 


* 


hall load Goods thereon, he fhall ſuffer Death. 


11. Stat. 11 Geo. 1. Cap. 29. S. 5. If any Owner of, 


4 or Captain, Maſter, Officer, or Mariner, belonging to any 


Shin, ſpall wilfully caſt away, burn, or deſtroy the Ship, 
or direct or procure the ſame to be done, with Intent to 


prejudice any Perſon that fhall have underwritten any 


Policy of Inſurance thereon, or any Merchant ſhall load 
Goods thereon, or any Owner of ſuch Ship; the Perſons 


offending being thereof convicted ſhall be adjudged Felons, 


B ond ſuffer Death without Benefit of Clergy. | 


S. 6. If any of the ſaid Offences ſhall be committed 
within the Body of any County, the ſame ſhall be inquired, 
determined and adjudged, as Felonies done within any 
County are to be; and if any of the ſaid Offences ſhall be 
committed upon the high Seas, the ſame ſball be tried and 
adjudged, as by 28 Hen. 8. Cap. 19. 

12. The Ship Charming Peggy was inſured in 1739 
from North Carolina to London, with a Warranty 
againſt Captures and Seizures. And in an Action 
the Loſs was laid to be by ſinking at Sea. All the 
Evidence given was, that ſhe failed out of Port en 


her intended Voyage, and has never ſince been heard 


of. And ſeveral Witneſſes proved, that in ſuch a 
Cafe the Preſumption is, that ſhe foundered at Sea, 
ail other Sorts of Loſſes being generally heard of. 


| The Underwriter inſiſted, that as Captures and Sei- 


Zures were excepted, it lay upon the Aſſured to prove 


the Loſs in the particular Manner declared on, But 


the Chief Juſtice faid it would be unreaſonable to ex- 
Pect certain Evidence of ſuch a Loſs, as where every 
n | Body 
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Body on board is preſumed to be drowned; and aj] 

that can be required is the beſt Proof the Nature of 
the Caſe admits of, which the Plaintiff has given; he 
therefore left it to the Jury, who found the Loſs ac. 
cording to the Plaintiff's Declaration. Strang. 1 199, 


17 Geo. 2, Green v. Brown. 


13. If a Ship be inſured from the Port of London to 


Cadiz, and, before the Ship breaks Ground, takes 
Fire and is burnt, the Aſſurers in ſuch Caſe ſhall not 
anſwer; for the Adventure begun not till the Ship 
was gone from the Port of London: But if the Words 
had been, at and from the Port of London, there 


they would upon ſuch a Misfortune have been made ceedi 
liable. 52 5 2 — _ 
If ſuch an Aſſurance had been made from London WF F. 14 
to Cadiz, and the Ship had broke Ground, and after. WWF 
wards been driven by Storm to the“ Port of London, WIRE Mer: 
and there had taken Fire, the Inſurers muſt have WWF ways 
anſwered; for the very breaking of Ground from Fire, 
the Port of London was an Inception of the Tel.. 
Voyage. 7 1 2 and 
On the other hand, if a Man at Cadiz inſures a . Per 
Ship from thence to London, if a Loſs happens, the el 
Aſſurer, if he comes into England, ſhall anſwer by the bey 
Common Law; for though the Place where the Sub- Eur 
ſcription was made, and the Premium given was in . 
a foreign Country, yet that is not material; for the lawt 
Action that is brought is grounded on the Promiſe, oug 
which 1s tranſitory-and not local; and fo it was ad- and 
judged where the Defendant in Conſideration of 10/. kw 
had inſured, that if the Plaintiff's Ship and Goods did WW Cou 
not come ſafe to London, he would pay 100 J. At- ter. 
terwards the Ship was robbed on the Sea; and in an ful; 
Action brought tor the 100 J. the Plaintiff had Judg- mut 
ment, notwithſtanding the Robbery or Loſs was on Der 
the main Sea, and the Subſcription out of the Realm. adi 


»The Port of London extends from the North Foreland in the 2776 
Ille of Thanet, over in a Line to the Naſe in E/ex, and from thence Bi 
to London Bridge, Rot. Sc: ccar. 19. Car. 2. 3 
Go Molloy, | 


— 3 
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1 Merchant; and not2as a Satisfaction for ſparing the. 
| reſt; in this Case, becauſe the Remainder is not aſ- 
i ſured thereby, but freely ſpared, no Contributions is- 
to be made for the Gods taken to charge any Aſſurer 
with any Part thereof. But eas ee ſhall be 
made for Goods ſpoiled. by Wet, or other: Accident. 
Again, if it be neędful to lighten a Ship for her eaſier 
Entry into Harbour or Channel, two Parts of the 
Loſs fall upon the Goods, and the third; upon the 
ag unleſs the Ship be more valuable than the Lad- 
g, and the Charge of the Goods be not the Cauſe of 
hey Inability to enter, but ſome, bad Quality pro- 
ceeding from the Ship itſelf, or that it Be provided 
otherwiſe in the Charter- party. Molley, B. g. C. VA 
$. 14. Malynes's, Lex Mercat. 109. 

17. If prohibited Goods are laden aboard, Ks iy 
Merchant inſures upon the general Policy, which al- 
ways contains theſe Words: Of be Seas, Men of War, 
Fire, Enemies, Pirates, Rovers, Ihieves, Jetteſons, 
Letters of Mart and Counter-mart, Arreſts, Reſtraints. 
and .Detainments of Kings and Princes, and all. otber 
Perſons, Baratry of the Maſter and Mariners, and of 
all other Perils, Loſſes. and Misfortunes, ' whatſoever : 
they be, and however they ſpall happen to come, to the. 
Hurt and Detriment of the Goods and Merchandize,, 0 
49 Pari or Parcel thereof; 5 whether if ſuch Goods 05 
lawfully. ſeized | as prohibited Goods,. the Inſurers, 
ought. co anſwer? It is conceived they ought not; 
and the Difference hath. been takęn, where Goods are 
auful at the. Time of lading to be imported into that 
Country, Which they are conligned. for; but by Mat- 
ter ar poſt falig after the lading they become unlaw- 
ful, and after Arrival are (cinch. there the Aſſurers 
muſt anſwer, by Vixrtue of the Cauſe, and all, other. 
eilt. g. But. if the Goods were at the Time of 
digg. gnlayful, and.the.Lader, Knew. of the ſame; 
Jetrefn, , Jegſon, or Te! am (from the F rench Fetter, i 


IE ? to caſt away). A Term fi gnifyin Any Thing thrown * our of 
a Ship, being in Hanger ofa Weck, ant F the Wäre drove on 
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Molloy, B. 2. Cap. 7. §. 9. cites 7 H. 6. 14. in are 


| #mpedit. 34 Hen. Tit. 107. Mich. 30, 31 Eliz. 
14. A Merchant inſures his Goods from London to 
Sallee, and there to be landed. The Factor after 


Arrival, having Opportunity, ſells the Cargo aboard 
the ſame Ship without ever unlading her; and the 
Buyer agrees for the Freight of thoſe Goods for the 
Port of Venice. Before ſhe breaks Ground, the Ship 
takes fire, The Aſſured and Buyer are abſolutely 
without Remedy; for the Property of the Goods be- 
coming“ changed, and Freight being contracted : 


novo, che ſame was as much as if the Goods had been 
landed. 


And ſo it is if the Factor, after her Arrival. had 


contracted for Freight to another Port, and the Ship 
had ha ppened to take fire, the Aſſurers are hereby 
abſolurccly diſcharged for ever. Molloy, B. 2. C. 
9. - cites Lecin, Los . Co. Se 9: 

. If a Ship be inſured from Zondon to 


op a Blank be left by the Lader to prevent her Sur 


prize by the Enemy. In her Voyage ſhe happens to 
be caſt away, and tho” there be private Inſtructions for 
her Port, yet the Aſſured mult fit down by the Lok 
by Reaſon of the Uncertainty. So in caſe a Blank 
be left in the Policy for the Value of the Ship or 
Leading, if a Loſs happens, and there be not Words 
to ſupply this Defect, the Aſſured may endanger the 
Policy. Malloy, Wa: 7. F. 14. in Caſe of Mont, 
Gourdan Governor of Calais, an. 1585. 
16. Where Goods are redeemed from a Pirate, 


Contribution mult be paid by all, becauſe the Re- 


demption is made for the Safety of all; but if the Pi- 
rate be once Maſter of the whole, and yet takes only 


ſome particular Goods, whether from the Ship ot 


* By the Laws of Artaverp, there is .a Time allotted os a 
Ship's Arrival at her Port, how long the Adventure is to be borne 
by the Inſurers, which is about fifceen Days, Art. 13. Ayecur. 
Antwerp, 
+ If a Ship jaſures be taken by Pirares, this is s compreheadel 
in the Words Perz!s of the Sea, Stiles 132. 2 — Abr. 248. 
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ſuch Aſſurance will not oblige the Aſſurers to anſwer 
the Loſs; for the fame is not ſuch an Aſſurance as 
the Law ſupports, but is a fraudulent one. Molloy, 
B. 2. Ci 7. §. 5. Oi int A WAS 4 1 einn 

18. A Policy was made from Cadiz to Vera Crus 
in New Spain, upon Monies lent upon Bottomry, and 
upon any Kind of Goods and Merchandize whatſo- 
ever laden aboard the good Ship called the NVeuſtru 
Seignora del Carmen and Mary Magdalen, the Adven- 
ture beginning immediately from the lading before a 
Day to come, and the Monies from the Time they 
were to be lent, and ſo to continue from Cadiꝝ to 
Vera Crux, and after Delivery; with Proviſo to ſtay 
at any Port or Place in her Voyage, and likewiſe to 


touch at Porto Rico, and there to lade and unlade 


without any Prejudice to the Inſurance, the Cargo 
being valued at 1700 J. Sterling without Account, Sc. 
againſt Seas, Men of War, Fires, Enemies, Pirates, 
Rovers, Thieves, Jetteſons, Letters of Mart and Coun- 
termart, Surprizals at Sea, Arreſts, Reſtraints and De- 
tainments of all Kings, Princes, and People, of what 
Nation, Condition or Quality ſoever. The Ship being 
laden at Cadiz, departed towards Vera Cruz, and be- 
tore Arrival there, touching at Port Rico, the Goods 
were there ſeized and arreſted. In an Action brought 
upon the Policy, the Defendant pleaded, that the 
Ship at her Arrival at the Port of Rico, was laden 
with prohibited Goods and Merchandize, which, to- 
gether with the Ship, became foricited by Default 
of the Proprietors, and were there ſeized and taken. 
The Queſtion was, if the Owners ſhould inſure, and 
then order prohibited Goods to be laden, whether, if 
theſe Goods are ſeized, they ſhould recover againſt the 
Inſurers? The ſecond Objection was, if (as the De- 
tendant had pleaded this Flea) the ſame were good ? 
As to the firſt, the Court did all incline, that the In- 
lurance ought to be * Bona Ede, i. e. the Reſtraint 


In hoc contractu bova nde verſandum eſt, ut natura ultro 
croque obligationis poſtulat. Iccin. Lib. 2, Cap. 3. f. 8. 


© ovght 
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ought to be of ſuch Goods as by Law were nor 
reſtrainable; but: ſurely that cannot be; for the 
Intention of Policies are to warrant the Perils of 
all. Manner of Goods in all. Manner of Cafes, 
So that if there be 2 Loading hona ide, be it pro. 
hibited or not, the ſame in Cale of Loſs ought 
to be. ed, unleſs it were a fraudulent Con- 
trivance: Bot to the ſecond, it was reſolved that 
the Plea was inſufſicient; for the admitting the ſame 
fhould not oblige the Inſurer, yet becauſe the Defen- 
dant did not ſhew that the Goods were laden-either by 
the Inſured, or by the Factor or Order (for otherwiſe 
the ſame ſhould not conclude them; - becauſe perhaps 
the Maſter or his Mariners, or a Stranger might load 
them on board without Order) the Court gave Judg- 
ment for the Plaintiff upon the mere Inſufficiency of 
the Manner of. Ps and not of the Matter. 
WT B. g. . 7. 

But if a Merchant will freight out * + Wool, 
Leather, and the like, or ſend out Goods in a + fo- 
reign Bottom, and tiien inſures, and afterwards the 
Ship happens to be taken, by reaſon of which the 
Ship and Lading are forfeited, the Inſurers ſhall not 
—_ the Damage for the very Foundation was 
illegal and fraudulent, and the Law ſupports only 
thoſe Aſſurances that are made bond fide; for if it 
were otherwiſe, and Men could inſure againſt ſuch 
Actions, it would deſtroy Trade, which is directly to 
thwart the Inſtitution: and true Intention of all Poli- 
cies of Aſſurance. Molly, B. 2. Cap. 7. F. 15: 
Haubland v. Harriſon. Hill. 31, 32. Car. 2. B. R. 
Like Judgment was given againſt Lethulier ad 6, 
Heubland,, Trin. 32. Car. 2. in B. R. Rot. 168. 

20. But if Goods ſhould happen to be -lawfully 


inſured, and after wards the Veſſel becomes diſabled, 


by reaſon. of which they relade, by Conſent of the 
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| that Veſſel, after Arrival, proves the Ship of an Ene- 
my, by reaſon of which the Ship becomes ſubject to 
| Serzure ; yet in this. Cafe the Inſurers ſhall anſwer 
| fot that this is ſuch an Accident as is within the In- 
| tention of the Policy. Molloy, B. 2. C. 7. F. 18, 
| cites Rittenſbus, ad Leg. Contratt. 23. de Reg. Jur. 
| Cap. 18. P. 236, 237. Stypman ditto loco num. 335. 
| 21. Several Men lade aboard Salt without Diſtine- 
| tion, not putting it in Sacks, and the like; the Ship 
arrives, the Maſter delivers to the Principals accord- 
ing to their Bills of Lading, as they come out one 
by one; it falls out that ſome of the Salt is waſhed 
or loſt by reaſon of the Dampneſs of the Ship, and 
that the two laſt Men cannot receive their Propor- 
tion: There are, in this Caſe, three Things to be 
| conſidered. | 
1. Whether the Maſter 18 bound to deliver the 
exact Quantity? 
2. Whether thoſe who hive received this Loſs can 
charge the Aſſurers? 
$: "Whether the Aſſurers can bring in the firſt Men 
| for a Contribution, they having their Salt delivered 
to them completely? 
| Certainly the Maſter is not bound to deliver the 
exact Quantity, nor is he obliged to re-deliver the 
very ſpecific Salt, but only as Men are to receive and 
pay Money or Corn in a Bag or Sack, and out of 
chem; but if the Fault was in not pumping, keeping 
dry his Deck, or the like, there e contra: Though 
| perhaps there may be a: ſpecial Agreement; beſides, 
this is a Peril of the Sea, which the Maſter could 
not prevent, and of e e me muſt a do one 
firſt before another 

As to the ſecond, it is no Queſtion but: thir the 
Aſſurers ſhall anſwer; but whether they ſhall bring 
n the firſt Ven for Contribution may be ſome Doubt. 

2 has been conceived by ſome that they ought 

; for they delivered their Salt to the Maſter 2 

— in creditum, and was not to expect the — 

O 2 0 
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of the ſame. ſpecific Salt; beſides the Maſter muſt of 


on tha 


inte 
Neceſſity deliver to one Man before another. ne 

| But by others it has been conceived they ought to 5 TY 
1 contribute pro ratione; for as of Goods, ſome mut n tc 
ill neceſſarily be ſtowed in the Hold (and ſuch Good, WR }1ours 
1 leldom eſcape the Peril of the Sea) ſo the reſt mut at 17 
4 of neceſſity contribute to that Misfortune, and there. ſerved 
4 tore make no Diſtinction. Molloy; B. 2. C. 7. H. 13 form: 
= Lajtlow and Tomlinſe's Caſe. Hobart, Fol. 88, this de 
_ = 22. The Defendant inſured Goods to London, aul pliedt 
I until the ſame ſpall be ſafely landed there: The Ship adjour 
= arrived in the Port of London, and the Owner of the back; 
4 Goods ſent his Lighter, and received the Goods out the Q 
4 of the Ship: But before they reached Land an Ace. the G 
4 dent happened, whereby the Goods were damaged; burnt 
ll! for which this Action was brought againſt the Inſurer. was, 
| For the Detendant it was inſiſted upon, that the Ac. Fo 
cident happening after the Owner had taken the Good; arrivil 
1 into his Poſſeſſton, it was a Loſs after the Inſurance remal 
8 was ended, To which it was anſwered that if this what 
| had been an Action againſt the Maſter or Owners of to be 
11 the Ship, that would have been a good Anſwer; for and t 
Fl they were entirely diſcharged; but in this Action it Bu 
| j could be no Anſwer, for during all the Voyage it at he! 
1} Might as well be ſaid the Goods were in the Poſſeſſion in-p06 
$ of the Aſſured, who took the Ship to freight, and unloa 
|} -whoſe Servant the Maſter was, to this . Purpoſe as reſtec 
4 much as the Lighter-Man: And theſe Words are put defer 
iq into Policies, to guard againſt all Sorts of Loſſes, Petit 
till / there is an actual Landing: becauſe in the Cate of And 

Ships of great Burthen, that are forced to {lye. of, expir 
there may be a Carriage for many Miles in Boats or (700c 

Lighters, and it was in the Courſe of Trade for the Stran 


Owner of the Goods to ſend his: Lighter. | But the —e Bo 

Chief Juſtice cheld::the Inſurer Was diſcharged; He any! 

iaidtit would haue been otherwiſe, had the Goods been begi 

ent by the Ship's Boat, / whichcis cbnſidered as Part ſuch 

© of the: Shipland f V Oyage., 34 Atid-the ury (hic h * as . ſhou 

of Merchants) expreſſmg, they thought it turned up- wh 
e | OY | on 4 


Of Polielks of © ASSURANCE, 197 


on that Diſtinction, brought ! in à Verdict as to this 
Point againſt choPlaincif, Hang; 126. 18 Ges: 2 ' 
Parra v. Caruthens. 
23. The Ship Surenſs: Was ihfigtdi (at; PP PEN FIR 
orm to the Port of London, and till there moored: mY 
Hours in good Safety. She arrived the 8th off 15 


2 7 
119 0 13 7 


at Vreſb M urf, and moored, but: was the ſame Day 
ſerved with an Order to go back-to the Hape teper. 


form a fourteen. Days Quarantine. “ The Men upon 
this deſerted her, and on the 12thythe Captain ap- 


plied to be excuſed going back, which Petition was 


adjourned to the 28th, when the Regency ordered her 


back; and on the goth ſhe went back; performed 


the Quarantine, and then ſent up far Orders to air 
the GoOds. 
burnt on the 23d of Auguſt. And now the er 
was, whether the Liſe was hable. 


For the Defendant it was inſiſted, thas ; aha Ship 


arriving and being moored on the 8th of July, and 
remaining fo till the goth, here was a Performance of 


what he had undertaken, and his Riſque. ought not 


| to be extended to ſo long a Time as the Sth of July | 


and the burning, the 23d of Auguſt. 


But it was ruled that though the Ship was fo long 


at her Moorings, yet ſhe could not be ſaid to be there 
iu god Safety, which muſt mean the Opportunity of 
utloading and diſcharging; whereas here ſhe was ar- 


reſted within the 24. Hours, and the Hands having 


deſerted, and the Regency taken Time to conſider. che 


Petition, there was no Default in the Maſter or Owners. 


And it was proved that till the fourteen Days were 


expired, there could be no application to air the 
Goods. Wherefore the Jury found for the Plaintiff. 


L Strange 1243. 19 Geo. 2. Waples v. amt: 
24. The Plaintiff inſured Interef or no Intereſt on 
any Ship he ſhould come in from Kirginza to ELonidan, 


beginning the Adventure on his embarking on board. 
paid, though his Perſon 


ſuch Ship; the Money to be 


| dad eſcape, be eee Ho Nervt 
ut none | „on 


0.30 
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on board the Speedwwell, but ſhe ſpringing a Leak at 
Sea, he went on board the Friendſbip, and: arrived 
ſafe at London: But the Speedewelt was taken after he 
left her. And now in an Action againſt the Under. 
Writer he was held liable; for the Inſurance is on the 
Ship-the Plaintiff ſet out in; and had that got ſife 
Home, and the other been loſt; the Phintiff could 

not have recovered” upon the Foot of having re- 
moved his Perſon. into that Ship in the Middle of 


the Voyage. ber 16 1248. "OP" Geo. 5 Diet v. 
Bann % 

26. Upon the Execution of 4 Wit 6f Bruin 
before the Chief Juſtice, it appeared that the Defen. 
dant was an Inſurer to 2001. upon Corn, the Value 
of which was 2 171. that the Corn was ſo damaged in 
the Voyage, that it ſold only for 679. and the Freight 
came to 80/7, And upon this the Queſtion was, 
whether as the Freight, which the Plaintiff was oblig⸗ 
ed to pay, exceeded the Salvage; this was not to be 
conſidered as a total L,ofs, | 

And for the Plaintiff it was infiſted;: thas he ought 
not to be in a worſe Condition, than if his Corn had 
gone to the Bottom of the Sea. For then he would 
have had no F reight to pay, and now that the Voyage 

has been performed, whereby the Freight is become 
due, he has a Right to apply the Salvage to diſcharge 
that. It was proved to be the Uſage, Where the Sal. 
vage exceeds the Freight, to deduct the Freight out 
of the eee and make a r Lt pe the Dif 
ference. - 

For the ee it was inſiſted, that as "i 15. 
ſatarice was upon the Corn, and the whole did not 

periſh; he ought in making up the Loſs to deduct 
che Salvage: But no Inſtance could be ſhewn on either 
Sicle of an Acquſtment, where the Freight exceeded 
the Salvage. 

The Chief Juſtice! was of Opinion that hig the 
Reaſon of deducting the Freight When the Salvage 
exiededs10g) the Plaintiff was in this Caſe (Rene it 
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val more) intitled to have it conſidered as a total Loſß. 


And the Jury found for the Plaintiff accordingly. 
range, 106g. 10 Ge. 2. Boyfield v. Brocon. 

26. The Plaintiff ipſured on Ship and Freight ar 
and from Jamaica 10 Briſol. A Cargo was ready to 
put on board; but the Ship being careening, in order 
tor the Voyage, a ſudden Tempeſt aroſe, and ſhe and 


J many others were loſt. The Rigging and Parts of 
ber were recovered and ſold; and the Defendant paid 
= into Court as much as upon an Average he was liable 


zo for the Loſs of the Ship: But the Plaintiff inſiſted 


b to be allowed 6007.: for the Freight the Ship would 


haye earned in the Voyage, if the Accident had not 
happened. But as the Goods were not actually on 
board, ſo as to make the Plaintiff's Right to Freight 


| commence, \ the Chief Juſtice held he could not 
be allowed it. 19 Geo. 2. nee 125 f. Dae s 
v. Watts. 


27. Where 0 Policy of I nfucahce 1s againſt Refrain 
of Princes, that extends not where the Inſured navi- 
gate againſt the Laws of Countries, or where there 


mall be a Seizure for not paying the Cuſtom or the 
| like, 2 Vern. ip Per Halchins, Lord Commil- 


loner. ©; 1: 

28, Ona Policy of Inſurance on Goods by e 
ment valued at 600 l. and the Aſſured not to be 
obliged to prove any Intereſt; the Lord Chancellor 
ordered the Defendant to diſcover what Goods he put 
on board; for although the Defendant offered to re- 
nounce all Intereſt to the Inſurers; yet his Lordſhip 
referred it to a Maſter to examine the Value of the 
Goods ſaved, and to deduct it out of the Value, or 
Sum of 600. at which the Goods were valued by 
the Agreement. 2 Hern. 775. Mach. 1716. down L676 


and Farr. R 466.85 


29. 4. had inſured for B. and Plaintiff his Aﬀfigiiees 


on the Ship E. with the Cargo, and the Entry in the 


Company's Book of the Contract was in; ſhore! Jrems 
called a Label, which was thus: At and from Fort 
1 
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* Sf. George to Londou,, loft:or, not loſt. And:the 
P was ſoon after. made out and taken in the fol 
Words: Res hat the Adventure was to Com. 
4 meßce from the Ship? &. departing: from Hort Fl. 
0 George to ? opdon,”, Before the Inſurance was made 
| the Ship, was laſt in, "Bengal. River, whither ſhe had 
been ſent from Lr St. George to refit. The. Bill was 
br ought to have the Inſurance- Money Paid; being 
580% as a Loſs, c. and founded the Equity, e- 
be Policy was not made agreeable ta the Label, #ccording 
to which the Riſque. is tn. commence from: the Ship's con- 
iz jirt to Fort St. George, and the going to Bengal to 
1 fit, being 4 Thing of Neceſſity for performing the: Voyage 
£003.10 Deviation, and the Loſs being during that Time, 
Wwas within the Tutent of the Contratt for: the Inſuring. 


Lord Chancellor Hardwicꝶe faid this was not proper | 


to determine here. The firſt Queſtion is as to the 
Agreement: Second, as to the Breach; and doubted 


as to the Agreement.” The Memorandum is not a 


printed Form as to the material Points, and the 
Policy muſt be governed by that, if not varied. 
The Words in the Memorandum or Label (at Fort 
St. George) include the Stay of the Ship there, and 
the Policy follows the Words, but adds: thus, : viz. 
The Beginning af the Adventure to he from the Ship's 
departing from Fort St. George for. London; which 
excludes the Riſque whilſt 15 Ship ſtayed. there; and 
this ſeems an Inconſiſteney in the Policy, ſirſt to de- 
ſcribe the Voyage, at and. From, &c. and then to ex- 
clude the Riſque. gt, &c. J his ſcems a Mittake in 
Wiiring the Policy, and is to be rectified as in the 
Caſe of Articles: or Settlement. And decreed the 


Words to be added in the Policy, for. the Adventure 


6: COMmence at and. trop F ort St. George. Vin. Ab. 
It. Bottomry Bonds. AH. 10. December 6, 1 
Mattei and London. W gdm 5d; 16-55) 
8 365 Ohe Mary Shregd having an Intereſt in iſtine 
x Sie in London, kor the Remainder of a Term of 
which above five Years was to come, inſured the baun, 
TR | rom 
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from Fite, by a Polit yof Inſuranct entered ith by. the 
3 Corfipatiy' for” Inſu rance es vob, Ho: 
from Fire; Which Inſurance was made 757 4 4 Term 


ere ele \ Ic 
happened that after. the End of the five Y ears, 


85 


before the Endof the ſeven Years, the Foules w * er Th 


burnt down; after" which” Mary Seal ane the 
Policy to the Saddler's Company, wit were peel 
to the-Houſes after theDeterminarion of the Term of 
Mary Stroed. This Bill was brought by che Piti 
againſt the Inſurunce Company, to 5 have this Inſurance 
made good, inſiſting thereon; 'by * reaſeh that AER: 


mium was paid to the Company for the whole Teven 
Years, within which Space of Time this Accident 
hath happened. And as this Inſurance is expreſsly. to 
Aſary Strvad, her Executors, Adminiſtrators and Al- 
ſigns, that the Plaititiffs, as her Aſſigns, are well. $07 


ricled to have the Policy made good. 
It was urged, that this Inſurance Company, being 
an amicable Society, who inſure each other with a = - 
joint Stock, and the Plaintiffs, being as Aſſionees of 
Mary Stroad, Members of the Soclery, was the Rea- 
quity, and; not. 
purſuing a Remedy at Law, in regard that no Action 
would lie; för that the Plaintiffs by ſtanding i in the 
Place of Mary Stroad, might'be Kid! to be Part of the 
Society; and therefore could not proſecure an hen 
againſt themſclVᷣes. For the Defendant it Was inf ed, 
that ke Intent of theſe Policies is only to infüre ome 
from; Lols, or. 
Damages, and that, when och Tutereſte ceaſes, the 10 
ſurance is at an End: 3 was alſo infifted to be a at 
antient Rule of the 'Sveiety; thitno Perſon: ſhould [ be. 
permitted to inſure for 1 5 FTerm"than' ſeven, * 
and that ſubſequent to the Plaintiffs Iaſurance, an, 
der of the Company was malle; Yet feng, that "where 
as all Infurdnees' by t Rhe Roles, of the Company, Were 
o ceaſe with che Butt 'of the Aſſured, fes chat. E. 
Inſurers might «ga 6 Pol licks: This Order was 


inſiſted 


a» 
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;nfiſted upon as Evidence, to ſhew, that by the Rules 
of the Company, 1 5 are anſwerable for no Loſs or 
Damage happen e Fi Ire to the Houſes inſured, 
after” e Intereſt of the Aſſured is determined. 

In this e as in all other Inſurance Com- 
panies, there is a Rule that the Policy ſhould be of 
no Effect, if aſſigned, unleſs brought, to be allowed 


by the Company within ſuch a Time; but it was ad- 


mitted; that the Plaintiffs had tendered the Aſſign- 
ment to the Company, within the Time for ſuch Al. 
lowance, but they had refuſed it. 


* 


In regard to the Order made, that all 1 


were to ceaſe with the Intereſt of the Aſſured, Lord 
Chancellor Hardwicke ſaid, the Aſſured were to be 
confidered in a double Capacity, as Members of the 
Company, and as Perſons contracting with 55 | 
and 
thould not think the Company, in their general 

city, could vary or alter any Contract made by them 


to their individual Members: But that he —— of 


Opinion, from the Nature of all Inſurances, that the 
Aſſurance muſt ceaſe with the Intereſt of the Aſſured, 
for it is only to ſave from Damage in the Thing in- 
tated; and where it is to inſure Damages from Fire, 
how can the Inſurers enter upon the Premiſſes to re- 
build or repair when the Eſtate of the Aſſured is 
determined? An Inſurance implies an Intereſt in the 
Thing inſured: If it were otherwiſe; many ill Conſe. 
quences might follow; Men might infure Houſes of 
Strangers, and in Hopes of getting the Money in- 
5 fared, ſet their Houſes on Fire. 

And though, in Caſes of Commerce, Policies of 


Inſurance are allowed to be made, Intereſt or no Inte- 
reſt, yet it was long before this could prevail, and 


Was allowed only in reſpect that Goods might be in- 


ſured in a Commerce which is prohibited in a foreign 
Country, and to Prevent (in regard to. the Advantage 
of the Trade to this Kingdom); a Diſcovery of. the 


Nature of the Goods, and thereby laying open the 


Owner 
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are now allowed, yet he remembers, them much 
queſtioned and called fraudulent, but nd ſuch Reaſon 
holds in the Cafes of Inſurances of Houſes from Fire ; 
and in which Inſurances all ſuppoſe an. Iztergf in the 
In the Caſe of Lynch and Datzel, which was before 
the Houſe of Lords, in March 1729, one Ireland be- 
ing intitled to the Remainder of a long Term of Years. 
in a Houſe at Graveſend, cauſed the ſame to be in- 
ſured from Fire in the Sun- Fire- Office, and the Inſur- 
ance was to him, his Heirs, Executors, Adminiſtra- 
tors and Aﬀigns. Ireland dying, his Son and Exe- 
cutor agreed with the Appellant to ſell and aſſign to 
him this Houſe, together with the Benefit of the Po- 
licy for the Infurance of the Houſe. - The Leaſe of 
the Houſe was accordingly aſſigned, but, there being 
no Aſſignment of the Policy prepared, that was only 
delivered up, and, in Fact, not aſſigned; but Ireland 
promiſed to execute an Aſſignment of it to the Ap- 
pellant at any Time after. 2 85 


EEE eh age Tra rr ot Cttt AX 
But before the Policy was aſſigned the Houſe was 
burnt down, and a Bill was brought in this Court by 
| the Appellant to compel the Company to pay the 
Money inſured by the Policy, and the Bil was diſ- 
miſſed by Lord Chancellor King, and his Order af- 
firmed by the Lords. Lord Chancellor ſaid, that he 
was Counſel in the Caſe, and that the Reaſons upon 
which Lord Chancellor King diſmiſſed the Bill ap- 
pear in the Reaſons mentioned in the Reſpondent's 
Caſe, That theſe Policies are not Inſurances of the 
Things themſelves. mentioned to be inſured, for ng 
Body can warrant againft Accidents: Nor do ſuch 
Inſurances attach on the Thing, or in any Manner go. 
with it, as incident thereto, by any Conveyancę or 
Aſſignment of the Thing inſured; But the Inſurances. 


) 


* 
7 
* 
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are only ſpecial Agreements with the Perſons inſuring 


igainft ſuch Loſs aud Damages as 7% ſhall, ſuſtain, 


and 
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and the Party inſuring muſt have a Property at the 
Time of the Lofs, or he can Tuſtain no Los, and 
conſequently Be intited to no fatisfaction. Lon 
5 cellor IE, that this Cal was rather ſtronger 
chat the preſent, but diſwiſſec the Bill only without 
Colts? © 22 77. and Com. 147. In Chan. is Geo. 2, 
Shditers Comp. v. Budcock. 
A Bill in Chantery vas: brought 7 Relief 
h a Verdict and Judgment given in the Court 
of Common Pleas vpon a Policy of Inſurance, and to 
Have an Injunction to ſtay” Execution upon the Judg- | 
ment. The Cale appeared to be; that the Ship in. 
ſured was taken by à Spaniſh Priyateer; and that af. 
rer it had been Grifed infra beſtium profi dia, it was 
retaken by an Engiifh Privateer. It was argued for 
the now DEAL who: was the Defenc ant at Law, 
that although by the Law of Nations the firſt Cap- 
ture of the Ship, and its being infra boſtium prefidia, 
hac abſolutely diveſted the Right of the original Pro- 
788 yet that now by the Statute made in the 
ear 1740, it is otherwiſe, being thereby provided, 
that if the Ships of our Engliſo Merchants ſhould be 
taken by an Enemy, and afterwards retaken by any 
of his Majeſty's Subjects, that the Right of the ori. 
ginal Proprietors in ſuch Shi PS ſhould. be reſerved 
on their paying one Moiety of AA Value of ſuch Ships 
to the Recaptors for Reſalvage. Upon that it was at- 
gued, that the Verdict and Jdgnneßt are Ty; in 
regard that the whole Inſurance. Money i given in 
Dia mages when it appears that the. Plaintiff at Law, 
upon Pay ment of one Half of the Value of the Ship, 
Mm here it back, and therefore that one Half of 
the 1 RL _ me tb have been given 


the 6» was moved for. . 

On u tlie other Side, it was © infiften hae VER was à 
night Vere, and that the Inſured were nor to be 
Uh to the Delay, \Expence, and Trouble of aſcet- 

hing the Vahue © of the ' Ship, in order 0 N 


£5133 13 is 21951530 £ a 92 10 3 (13 _— 
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i back, upon Paympent of one, Nolety af the Value 
to the Captots. That for Recovery fene In- 
furers, might ſtand in the Place of, the Lofured, and 
make Uſe of their, Names, which had been offered. 
That they did not pretend to oppoſe fo much of the 
Bill as ſought this, but inſiſted that this could be no 
Ground for granting the Injun&ion prayed. That 
this Point had been debated before Lord Chief Jul- 
tice Willes, upon Trial of the Iſſue at N/% Prius, 
who had 555 red his Opinion, that this Right of 
Salvage ought not to preclude the Inſured from their 
Recovery upon the Inſurance, till the Salvage ſhould 
be ſettled. That the Defendants, the Inſurers, would 
be intitled to ſtand in the Place of the Inſured, to 
make what e they could of the Salvage. 
Lord Hardwick, Chancellor, being of the fame 
Opinion, refuſed to grant the Injunction ; and ſaid 
that the Damage, in recovering, the Salvage, is as 
much a Part ot the Inſurance as the Ship inſet. Dic. 
Tr. and Com. 148. Mich. 18 Geo. 2. Prendle v. 
32. This was an Inſurance on Goods by the Durſſey 
Galley, Intereſt ar uo Intereſt, at and from Famaice to 
Briſtal. In her Paſſage ſhe was taken by a Spanifo 
Privateer and carried into Mores, a Port in Spain, 
kept eight Days and then cut out by an Exgliſ Ship. 
And 4 Plaintiff inſiſting, that this, though on 
Goods, was to be conſidered as a Wager on the Bot- 


- 


dom of the Ship, brought his, Action as upon a total 
| Lots... The Defendant inſiſted that by the Statutes 
| 13 Geo. 2. C. 4. and 17 Geo. 2. C. 34. this Sbig is te 


* 


be reſtared to the Owners, paying Salvage; arid, con- 
lequently this is only an average Los, and the Plain- 
tiff can only recover upon a total one. wi the 

Chief Jultice held, that in this Caſe-che Plaintift caught 


to recover; for his is a Wager upon a;total- Loſs, in 
che Voyage, and here bas happened one; for the be. 


21. KN 


as re Fort, and dekaingp igpF DAY 4p MAS: 
one. And where the Policy is Interelt or no Intereſt, 
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the Proviſions of the Acts in the Caſe of valued Po- 


licies cannot take l ace. The Act does not declare 
the Property is not gone by ſuch a Capture, but only 


provides for reſtoring the Ship to whom, it did and 


hall be proved to have belonged... He faid 1t might 
be otherwiſe, where the Recapture was. before the 


Ship was carried intra pref ſdia, or in the Caſe of Goods 


actually on board, and upon a valued Policy. Stran, 


1250. 19 Geo. 2. Dean v. Dicker. 
Action on à Policy of Inſurance of Goods « on 


board a Ship called the Three Brothers, at and from 
Peterſturgb in Ruſſia to London, and till the Goods 


ſhould be ſafely landed. It appeared in Evidence, 


that the Ship arrived ſafe at London, and came as nigh 
to the Wharf as ſhe could, and then the Merchant 


inſured ſent a Lighter for the Goods, and they were 
ſunk in the Lighter, The Court held the Inſurer 


not liable. Verdict for the Plaintiff for 405. for Re- 
turn of the Ship with Convoy, ſuch Deduction being 
agreed to by the Policy, and the 40s. not being re- 


turned or brought into Court. This Verdict was on 
a Count for the 405. as Money had and received to 
to the Plaintiff's Uſe, Di#. Tr. and Com. 149. 19 Jah 
at Guildball. Sparrow v. Caruthers, 


34. A Ship inſured was in her Voyage ſeized by | 
the Government and turned into a, Fire-ſhip : The 
Queſtion was, whether the Inſurers were liable ? Holt, 


Chief Jultice, thought it was within the Word Deten- 
tion, but the Cauſe” was referred. 2 Salk. 444. Hill. 
1 Ann. B. R. N 


25: In Caſe on a Policy of 1 upon nor 


77 ange 3 pleaded, the Caſe Was, Mr. Criſp being at the 


Weſt Indies, ſent a Letter to Bates to inſure Goods 
on the Mary Galley of St. Chriſtophers, Captain 4. 


5 75 Commander, at London: Bates carried the Letter 


$1:bbs, who writ Policies, and he by Miſtake made 


he Aſſurance on the Aar, Captain Haſieruoad Com. 
wander, Cc. This Policy thus made Was ſubſcribed 
by the Defendant: The Maiy- Galle was loſt, and 
ben Stubbs applied to the Inſurers to conſent to alter 
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the Policy, to which they agreed and the Miſtake 
was mended. It was obj Red at the Trial, that the 
Mary was à ftouter Ship than the Mory-Galley, and 


that ite Inſurers ought to have an Increaſe of Pre- 


mum for the Alteration : But it was held by. Hole, 
Chief Juſtice, that the Action well lay, and that the 


Miſtake might be fer right, and that Stubbs was a 


good Witneſs; and he cited this Caſe which hap- 


pened when Pemberton was Chief Juſtice. An ' 5 
| rance was made from Archangel to the Downs, and 


from the Downs to Leghorn; but there was a parole 
Agreement at the ſame Time, that the Policy ſhould- 
not commence till the Ship came to ſuch a Place; 
it was held the parol Agreement ſhould not avoid the 


Writing. 2 Salk. PV Dec. 3, 1703. Bates v. Gra- 
bam et al. at Guildball. 


36. The Snow Tryal, William Tefferys Maſter, Was 
taken up by the Government of Carolina as a Flag 
of Truce, to go to the Havanna, with Pretence to 


bring from thence ſome Palatines, lately taken and 


carried in there on board an Engliſh Ship, the Lydia, 


Captain Abercomby, and by this Occaſion ſeveral Ca- 


rolina Merchants loaded Goods aboard her to a ver 
conſiderable Value, and directed their Friend, Mr. 
> þ 

them, and at the ſame Time to inform the Undec- 
writers of every Circumſtance of the Voyage; dix 
that the Cargo conſiſted of eighty or ninety Negrocs, 
and the reſt Manufacturers Of Great Britain and Ger- 


many, all which was to be regularly cleared out. for 


Providence, where the Veſſel was to have liberty to 
call, in her Voyage down, for a Pilot; ; the Aſſured. 
allo mentioned the Probability that one Maſter of the 


Spaniſh Language might go in the Character of Ps. 


tain of the Flag, by the aforeſaid Government, and 


 Jefferys only appear as Pilot, though the: latter was 


to ſign all Bills of Loading; and the fame Inſurance 


rr 


was ordered from the Havarme to Carclina, as was 
made to the Havanna. Mr. Croka! t got the. 10000. 


inſured: at four Private Offices, at and (from South Ce. i, 
rt 1 


James Crokatt of London, to get 10000 J. inſured on 


- 
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roling to 2 Havanna, and at and from thence back 
to Sent ( Carve w 9 5 59, touch at to 
oof an omeward ound, upon any kind of 4 \ 
eee or to 10 laden 921 the S Ship called 196 

ke 81 Hel (a Flag of Truce Ship), William Juhu WW 0 
Maſter, beginning the Adventure from, and imme. Wi 
diately following the loading thereof aboard the faid 
Shi nt South Carolina, and fo. to continue until te . 
ſaid Ship, with the Goods whatſoeyer, ſhall be ar. WWF 1.6 j 
rived at the Havanna, and ſo ſhall farther continue till WE 
arrived back at South Carolina, and the ſame there dhe w. 
 fafely landed; and it ſhall be lawful for the ſaid Ship Wi ſo, di 
in this Voyage to ſtop and ſtay at any Ports or Place | empt 
whatſoever, more eſpecially at Providence. | " 
At the Foot of ſome of the Policies are theſe | Cond 
Words, viz. Warranted a Flag of Truce for the Voyage; at ih. 
and in the others (after deſcribing the Voyage)! the WW uſd t 
Ship being a Flag of Truce for the Voyage. dict ! 
The Tryal ſailed from South Carolina to the 10and Guild! 

of 8 (after the Captain had received his Cre- WR E. 4 
dentials from the Governor, as Commander of a 37. 
Flag of Truce Ship) where ſhe arrived, and diſpbſed to car 
of Part of her Cargo, and then failed directly to- on Sh 
wards the Havanna; and being arrived near the En- more 
trance of the Harbour was ſeized by a Spaniſb Ship of there 
War, and carried into ſaid Place, where her Loading a ſhor 
was condemned and fold, and the Ship, Officers and yably 
Sailors detained near de. Months; at the Expiration Wrec 
of which Time, the Governor of the Havanna per- eatly 
mitted them to return, with ſome Engliſh, who had Artelo 
been made Priſoners, but without the Palatines they Miles 
went to re. claim, and the Governor gave the Captain Fatho 

2 Protection to ſcreen him in his Return from being 
moleſted by Men of War or Privateers. and o 
Mr. Crekatt, on receiving Advice of the above men» i they f 
tioved Lols, demanded the Money of the Inſurers, ed to 
who thinking they had reaſon to deny the Payment, boardi 
ſuffered Kt to be ſued for it; and Mr. Grokett, Perfor 

ta ſupport his Demand, offered to produce the Inxoice, Aft 
Bil ot Lading, gredential. Letieys,. and an Aﬀidavit Bi Pump 


: : e E 
* 1441 


of Pot its" of Nevo box: 26g 


under the Seal f the Province of Carolina.” art M's 
that the Godds contained in the Invoice were 


NN 
aud Witheſſes Whb/ were” ready ts prove,” e 
the Capture ant Sale of the Goods at the Havi 
the Detention of the Mariners, afid that the Ship'r en 
turned, ns'a Flug bf * Truce, with 49 Egli E dels 
to Carolin. f y 


On the other hand, the UiideryvithHh, to invali " 95 


the Inſurancè, 
| Trade, that the Ship was not a Flag of Truce, 'or if 
| ſhe was ſo, that the Aſſured, by watranting her tobe. 


pretended that this was an illicit 


ſo, did in effect engage that the Goods ſhould be ex 


empt from Seizure : : That to intitle the Plaintiffs to a 
Recovery, it was incumbent on them to ſhew the 
| Condemnation, and the Reaſons of the Confiſcations 
| at the Havanna, and many other Arguments were 
uſed to ſet aſide the Policy; but the Jury found a Ver- 
dict for the Plaintiffs. Tax. Mercat. red. 267. At 
Guildhall at the Sittings after Hill Term 1745. Hill. 
G. al. v. Spencer. 

37. The Mary, Capt. Wilſmn, was hired at Londen 
to carry Goods to Dublin and an inſurance was made 
on Ship and Freight'; but in her, Paſſage ſhe ran a- 
& ſhore on the Sands called Artelow Grounds, and was 
there deſerted by the Captain and Sailors, who went 
| a ſhore to ſave their Lives, ſuppoſing the Ship irretrie- 
vably loſt; but ſome Fiſhermen, hearing of the 
Wieck the Night before, went out after her, and 

early in the Morning ſpied a Sail off Mayenhead near” 
Artelow in the County of Wicklow, and about 30 
Miles from Dublin, lying afloat in about 10 r 11 


Fathom of Water, and about a Mile and a half from 


| Shore, which proved to be the aforefaid Ship Mary; 
and on coming up with her in the laſt Quarter Ebb, 
they found the Ship lying to, with her Gib Sail haul- 
ed to windward, and her Mizzen Sail ſet, and on 
boarding her found her intirely deſerted, without one 
Peron therein ea: beef 
After the Fiſhermen had got 
Pumps, and Ee ETA her chat tuo. 
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Hands cleared her in an Hour's Time, after which ſhe 
leaked but very little; and ſome few Hours after, the 
Fiſhermen meeting with a Pilot, agreed with him for 
Half a Guinea to carry her into Polebegg (which is à 
Place where Ships bound for Dublin, that draw much 
Water, are unloaded and diſcharged) where ſhe was 
delivered to Captain Wilſon, who took her in charge, 
and was afterwards moored, and all her Cargo deli 
vered ſafe and undamnified, and the Freight Accor: 
dingly paid for the ſame. 

The Ship was after her Diſcharge, removed from 
Polebegg to the Bank-ſide, and there laid on the 
Ground to ſearch if ſhe had received any Damage, 
and it was found that nine or ten Feet of her Sheath. 


Ing was rubbed off, and about the ſame Quantity or 


her falſe Keel broke, and the Ship ſtrained very much; 
ſo that they were forced to carry her back to Put 
begg, and there moor again. 
The Plaintiff demanded the whole [nſurance, which 
was 700 l. on a ſuppoſed Proof of the Ship's being 
rendered unfit for any future Service, by bo being 
run aſhore as aforementioned ;, and the Defendant 
tries to invalidate his Claim, by firſt endeavouring to 
prove that ſhe could not be of near the Value inſu- 
red, as ſhe was an old New-Eng/and built Ship, and 
foid a little before, to be broke up, for 150 J. but the 
Purchaſer reſold her to another, who ſold the Moiety 
thereof to the Plaintiff, as he aſſerts, for 400 l. the 
Truth of which Sale the Defendant ſuſpects, as well 
upon Account of the Lowneſs of the firſt Purchaſe, 
as an Eraſure upon which the Concern was wrote; 
and he likewiſe offers ſome. Reaſons. to ſuppoſe that 
the Ship was wilfully run aſhore, and not undeligned- 
ly, as the Captain aſſerts : And to ſupport theſe Alle. 
gations, he refers to the Manner. in which ſhe was 
found, with little or no Damage, as aforeſaid, more 
than what was occaſioned by her lying aground: 
That the Captain had a very bad Character, and i 
was ſuſpected he had made large Inſurances, which 


induced him wilfully to loſe the Ship, more 8 
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as the Mate had declared, that if the Captain would 


have left him two Boys, he would not have quitted 


| the Ship, and ſeveral other Things to the Purpoſe 

aforefaid : but theſe not . ky ſo plain to the 

Jury, the found a Verdict for the Plaintiff. Lex 

| Merc. red. 368, At Guildhall, after Mich. Term, 
| 1747, Huſſey againſt Heilt. 

38. The Weſterwyk's Arms, Capt. Richard Horner, 

a Swediſh Ship and Commander, was chartered at 

| [lamburgh by Mr. Jacob Baſonquet a Merchant there, 


to ſail for London, and there to take in ſuch Goods as 


he or his Correſpondent ſhould put aboard her, and 


carry them to ſuch Parts of [ay as he ſhould be di- 


rected. 


her, to the Value of 30 or 4c,000/7. and among the 
Shippers the Plaintiff was one who took this Oppor- 
tunity of ending his Friends Woollens to the Amount 
of 1367 J. 125. 7d. conſigned to one Mr. Anthony 


Damiani a Merchant at Leghorn, for the Uſe of ſeve- 


ral Perſons in 1taly, by whoſe Orders they were ſhip- 


ped, though with the Circumſtance that the Property 


was not to be veſted in them, neither were they to 
pay for them, till the Goods were arrived and deliver- 
cd according to the Bill of Loading, and conſe- 
quently the Plaintiff*s Property till the atoremen- 
tioned Particulars were complied with, which induced 
bim to get 10007. inſured on them; and it was men- 
tioned in the Policy, that the Goods were warranted to 
be inſerted in the Bills of Loading, fer neutral Ac- 
womt, This was a Cuſtom during the War, in order 
to ſcreen Goods from the Enemy's Seizure ; and the 
Captains of neutral Ships would 'not fign Bills of 


Loading without this Inſertion, ' which was Mr. 


Hoehm's Motive for filling up his accordingly. 
This Ship in her Voyage was taken by a Spaniſh 


Privateer, and carried into Ceuta, a Spaniſh Port on 


the Coalt of. Barbary, where the Goods were con- 
demned as lawful Prize, as appears by a Copy and 
Iranflation of the Sentence of Condemnation, tho 

. ͤ . 2 000 D5IuDRAE 


A large . of Goods were loaded aboard 
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the Ship was ſet at Liberty, and the Captain, afier 
1 ſoliciting the Releaſe of his Cargo at Ceuta, 


went to Cadiz to reclaim it; where, notwithſtanding 
he was joined in Solicitations, by the, Swediſh Conſul, 


and both aſſerted the Honour of the Flag, and the 


neutral Property, of the Merchandize, they could pre. 
vail nothing towards altering of the Sentence, which 
| ſtood confirmed, though, whilſt this was tranſacting, 


Mr. Boehm demagcſed his Inſurance of the Under. 


writers, who being convinced of the Juſtneſs thereof, 


came to the Agreement of paying him 50 J. per cen, 
and accordingly indorſed the Policy 1 in the following 
Manner, viz. 

We, whoſe Names are hereunto ſubſcribed, do 2. 
gree to pay unto the Aſſured 501. per cent. on our ſe. 
veral Subſcriptions on this Policy, in a Month from 
the Date hereof; but in caſe the Goods are reſtored 
in Safety, and are diſcharged according to the Tenor 


of the Policy, and ſaid 500 per cent. are to be repaid 


to us by the Aſſured, we engaging to make good any 


Average or Damages that may enſue by the Detention 


of the ſaid Goods. 


nl signed by all the Underwriter, 
"And 3 there 1 was likewiſe indorſed the fol- 


lowing Words, viz. Whereas the within mentioned 
Ship, Weſterwyke's Arms, Capt. Horner, from Ln- 
don to Leghorn, was taken by the Spaniards in Jig 
1746, and forcibly carried into Ceuta, where ſhe has 


been detained with her Cargo ever ſince, and, not- 
withſtanding all the Application and Endeayours that 


have been made uſe of by the Aſſured and his A. 
gents for their Releaſe, they having hitherto proved 
fruitleſs and without Succeſs ;. therefore we the Un- 


derwriters on this Policy, do agree to pay Mr. 16 
mas Boehm, the aſſured, the remaining 48 per cent. in 


one Month from che Date hereof, which the faid 
Mr. Thomas Boehm obliges himſelf to refund and pay 
back again, in caſe his {aid Goods ſhould be hereafter 


3 and arrive ſafe at Leghorn according to the 
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good any Average or Damage that may enſue in this 
Adventure; and the Aſſured promiſes and obliges 
himſelf to continue his utmoſt Endeavours that the 
{aid Goods may be reſtored and diſcharged. = 
The preſent Defendant only ſigned the firſt of theſe 
Agreements, but never paid the Money purſuant 
© chereto, tho all the reſt of the Underwriters ſigned 
both, and have paid the Money long ago. | 
Ihe Plaintiff proved, that the Defendant was ac- 
I quainted, when he underwrote the Policy, with the 
E Reaſons for inſerting the Words, That the Goods 
E ſhould be warranted to be inſerted in the Bills of 
Loading for neutral Account. He alſo proved his 
E Intereſt, and that the Goods were his, till delivered: 
That all the Underwriters on this Ship have paid 
E their Loſſes, to the forementioned Value of between 
= 30 and 40,0 000 J. and that even the Defendant him- 
E {lf had paid one on her. He alſo proved by a Per- 
ſon viva voce, who had ſeen the Ship at Cadiz, and 
heard the Captain and Swediſh Conſul diſcourſe about 
me Solicitations for freeing the Goods, which join- 
W cd to the beforementioned Copy of her Condemna- 


W tion, he thought ſufficient Proof of the Loſs; but 


che Defendant, being of a contrary Opinion, and not 
ſatisfied there with, ſtood a Trial, when the Jury 
found a Verdict for the Plaintiff. Tex. Mercat. red. 
269. Mich. 1 748. Boehm. v. Snow. 
39. The Dartmouth Galley, being fitted out as a 
3 Privateer, failed in Company with the Fortune, in Oc- 
aber 1744, on a Cruize, and the Plaintiffs being con- 
cerned therein, got Inſurance made on their Part for 
one Calendar Month, of which the Defendant wrote 
W 2007. and the faid Ships, after being out two Days, 
fell in with two French Men of War, with whom the 
Dartmouth engaged; and, after a gallant Defence, 
Vas taken by them; tho' not till the Captain and two 
W more were killed; and ſeveral wounded; when the 
Lieutenant, ſeeing the Inequality of the Combat, or- 
dered the Colours to be ſtruck, and ſurrendered; on 
which the Conquerors ordered the Darimouth's People 
EY | P 3 | tO 
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to hoiſt out their Barge, and go, as many as could, 
on board the Men of War. But the Dartmont} 
Men, finding an Opportunity, failed away and got 
off. Their Enemies purſving and overtaking them, 
they were obliged finally to ſubmit; and the Men of 
War ſent a Lieutenant, with a ſufficient Power, to 
take Poſſeſſion of the Dartmouth, in whoſe Cuſtody 
we continued only about an Hour and a Half, or two 
Hours; for the Lieutenant and his Company, per 
ceiving ſhe was leaky by one of the Men of War 
running foul of her, and ſtarting a Plank during the 
Engagement, called his Commanders to ſend x 
Boat for them, as they feared ſinking; which they 
immediately complied with, and the Lieutenant of 
the Darimonth, and about go of her Men, were car. 
ried into France; and the Boatſwain being left on 
board with about twenty more (including the nine 
wounded) ſearched for, and in great Meaſure ſtop- 
ped her Leaks, and taking Advantage of the 
Frenchman's Fears and the Night, in two Days atter 
got ſafe into Dartmouth, and, ſoon after her Arrival 
there, was refitted by the Owners, and failed on ano. 
hot :Crnne. ft _—_ 
After this the ſaid Ship was kept inſured from 
Month to Month, and the Defendant underwrote ſe- 
veral ſubſequent Policies on her, being always told 
by the Office-keeper that he was off the firſt Policy, 
and neither he nor the Plaintiffs ever pretended to de- 
mand any Thing of him on Account thereof. 
In about ſix Months after the Expiration of the 
_ aforeſaid Policy, the Defendant-paid the Plaintiffs a 
Loſs on her, having continued to inſure her monthly 
from the Policy in Queſtion; and the Plaintifs, 
when they received it, never ſo much as inſimuated 
or pretended, they had any Right to the firſt Inſu- 
rance. However, the Plaintiffs have now claimed it. 
2s the taking of the Ship, and carrying her Men 
away, entirely overſet the Cruize, and ſhe could not 
be refitted and fail on another before the Expiration 
of the Month for which ſhe was ipſyred 4 and conf 
| EPR quently 
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quently this proved an entire Loſs to the Aſſured. 

But in Support of the contrary, it is alledged by the 
Defendant, and confirmed by the Opinion of ſeveral 
very conſiderable Merchants, that this. could not be 


counted a total Loſs, more eſpecially as it is not on a 


Cruize, the Words of the Policy being, to be inſured 
Joſt or not loſt, to any Ports or Places for one Calendar 
Month, but no Mention at all made of any Cruize; 
on which Account the Defendantſuppoſes there could 
be no Interruption to a Thing never guarded againſt; 

and beſides, the Ship was ſo far from being a total 
Loſs to the Owners on the firſt Riſk, that ſhe after- 


E wards met with very great Succels by taking a very 


rich Prize. 

And if this Doctrine affered. by the Plaintiffs had 
taken Place with Reſpect to Inſurances made for a 
Time, every Collier might bring this as a Plea, as 
they are always inſured on theſe Terms, though it 


was never apprehended, that every little Accident 


which happened within the Time, and obliged them 
to refit, was deemed a total Loſs. _ 

The Plaintiffs were nonſuited, becauſe unprepared 
to ſhew the Impoſſibility of her being fitted out again 
before the Expiration of the Inſurance. Lex Mercat. 
rediv. 270. Trin. 1749. At Guildball, Jalabert and 


Mevil againſt Collier. 


40. 7 he Plaintiff cauſed Inſurance to be made for 


| himſelf or others, loft or not loft, on the good Ship 
L. Heureux, Captain Beatrix, from Bayonne to Marti- 


aico and Cape Francois in St. Domingo, with Liberty 
to touch and ſtay at any Ports or Places whatſoever, 
without Prejudice to the Inſurers, and without other 
Proof of Intereſt, in caſe of Loſs, than the preſent 


Policy, and the French and American Livres, to be 


valued at Eleven Pence each, without further Ac- 


count to be given; and for this the Aſſured paid 30 


Guineas per cent. to have 12 Guineas per cent. return- 
ed, in caſe the Ship ſhould depart with Convoy from 
5 ah or . a Aix. 92 

P. 44 They 
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They failed: two Days after in Proſecution / of the 
5 e Voyage; and was taken, brought to London, 
and condemned; of which the Aſſured demanded or 
the Defendant his Subſcription, which he refuſed to 
Pay, for different Reaſons, as hereafter mentioned. 

Several Merchants in France, particularly as Bour- 
: Glare and Bayonne, after the Commencement of the 
late French War, fitted out a great Number of Ships 
under Pretence and Appearance of ſending them to 
the French Settlements in America, &c. and got them 
inſured to their full Value at Marſeilles, and other 
Places in that Country; and as the Laws of France 
prohibit every. Perſon from making larger Inſurance 
that what their Intereſt 1s, they, without diſcovering 
what they had done in their Country, requeſted 
ſeveral Gentlemen here to get Inſurances made for 
them, often to three or four Times more than their 
real Intereſt was: And the ſaid Ships being generally 
taken or loſt, the- Underwriters, without FuſpeXting 
any Fraud, paid their Subſcriptions, by which Means 
the French concerned i in theſe Practices, got more than 
they could have done by any fair Adventures. 

Theſe Sorts of Tranſactions beeame at laſt ſo noto- 
rious in France, that Monſ. the Count de Manrepar, 
Director of the Marine in that Country, about May 
1747, took Notice of it, and ſent a Letter to a Mer. 
chant at Nantes, deſiring him to enquire of his Cor: 
reſpondent in England into the Valuations of the ſe- 

veral Ships and Cargoes mentioned in the Letter (and 
amongſt them of the Heureux, Captain Beatrix before 
mentioned) with. the Amount of the Inſurances made 
thereon, declaring in the ſaid Letter, that there were 

great Frauds; committed by Perſons of Bayonne and 
Bourdeaix, 10. fitting out Ships, and making large 
Inſurances thereon, and then putting theſe Ships in 
the Way of being taken by the Engliſh. This Gen- 
tleman ſent a Copy of the aboye mentioned Letter to 

Mr. Henry Loubier, a Merchant of this City, who ge- 
nerquſly. communicated the ſame to. ſeveral of the 


principal Underwriters ; and they, i in en, 
this 
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this Advice, choſe a few Gentlemen ſome among 
themſelves, as a Committee to enquire into theſe 
Frauds? And they found that ſeveral Gentlemen in 


England had procurred Inſurances to be made on 
French Ships from Bourdeaux and Bayonne to the Weſt- 
Indies, either upon the Terms of Intereſt or no In- 


tereſt, or without further Proof of Intereſt | than 2 : 
Policy, to the Amount of 100,0007. of which near 


the Half was diſputable Loſſes, by there being gteat 
Reaſon to believe that theſe Inſurances were fraudu- 
lent, and, among others, the Ship in Queſtion ; upon 


which a Bill in Chancery was filed, and an Injunction 


obtained; but, on the Plaintiff*s ſwearing he knew 


of no Fraud, the Injunction was diſſolved. 


The Committee ſent an Anſwer to Mr. Maurepas's 
Letter, authenticated by a Notary Public ; whereby 
it appeared that the Ship and Cargo in Diſpute were 
fold in England for 7881. 115. 34. viz. the Cargo 
for 3887. 115. 3 d. and the Ship for 400 J. And 
there was inſured on her in England 2790 l. and at 
Marſeilles it was found upon Inquiry, that 12000 
Livres had been inſured; which, reckoning a Livre 
at 11d, amounts to 380J. PL DS 

The preceding Circumſtances were offered to the 

Court, in order to diſcharge the Defendant from pay- 
ing the Inſurance; but it not being in his Power to 
prove them, - though he ſuppoſed them Matters of 
Fact, and it appearing plainly that the Plaintiff had 
not in the leaſt been guilty of any Fraud, and the Po- 
icy being expreſsly valued, and that in Caſe of Loſs, 
the Aſſured ſhould not be obliged to prove his In- 


tereſt by any other Means whatſoever fave by the pre- 


lent Policy (as is mentioned at the Beginning of this 
Cale) and had paid a Premium adequate to the 
Riſk, which to the Underwriters was rather leſs than 
would have been on an Intereſt to be proved; as in 
this latter Caſe they are liable to Averages, whereas on 
Policies like this in Queſtion, of Intereſt or no Inter- 
eſt, they are ſolely anſwerable for a total Loſs; and 
the Jury found a Verdict for the Plaintiff, ©! 6, 0 
1 The 
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The ſame was tried on three other Ships under the 
ſame Circumſtances (on which large Sums had been 
inſured) and had the ſame Determinations. Tz, 
Mercat. red. 271. Da Cofta v. Paucboorn. 
441. The Plaintiff having underwrote the William 
and Anne, Captain Strachan, at.and from Virginia or 
Maryland to London, had a Mind to re-inſure bim. 
ſelf, and accordingly. ordered Mr. Alexander Hoſkins, 
a Broker, to-get it done ; who having complied with 
the Commiſſion, certified on the Policy, that the In- 
tereſt was in the Phintlh, 5 
The Inſurance was made, Iutereſt or no Intereſt, free 
of Average and without Benefit of Salvage, but under 
the Policy was this Claule, In caſe of Retain, the 


ALiſſurers to have benefit of Salvage, and to have Abe. 


rage, the ſame as if wrote on Intereſt, _ 

The Ship ſailed from Virginia on her Voyage to 
London, and being about 215 Leagues to the Welt- 
ward of Cape Clear, after a Voyage of three Weeks, 
ſhe was taken by two French Privateers, and carried 
into a Place in Newfaundland called by that Nation 
 Crpe de Grate, and commonly occupied by them in 
the fiſhing Seaſon, where ſhe continued in the Ene- 
mies Poſſeſſion and Power 49 Days; During which 
Time the Enemy took out of her a great Part of her 
Cargo, and, after ſo rifling her, and in their Way 
condemning her, the Captain agreed to ranſom her 
with what remained of her Loading; and the Ran- 
Jom Bill being ſigned, and his Mate left as an Hoſtage, 
they permitted him to purſue his Voyage to London, 
where he afterwards arrive. 

Soon after the Ship's Arrival, the Merchants wio 
were concerned in the Cargo, and had been inſured, 
applied to their Underwriters for Satisfaction, when 
moſt of them ſettled the Average for what was pil 
laged, at 30 per cent. one at 40, and the preſent Plain 
tiff paid his Quota therein, and afterwards applied to 
the Defendant, who had re- inſured him, to ſettle 
his Policy; and it was agreed between them, Of 1 

a L ou 
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| ſhould be on the ſame Footing as the major Part of 
the aforeſaid Underwriters on Intereſt had done, which 
the Broker in this Inſurance underſtanding was done 
at 30 per cent. he indorſed on the Back of the Policy 
thele Words, Adjuſted this Loſs at 50 l. per cent. 10 
pay in one Month, London, 12th December, 1745, and 
ſigned by the Defendant, Daniel Hlexney. 
Nevertheleſs at the Time the Defendant ſigned the 
above- mentioned Note, he told the Plaintiff, that 
ſome of the Underwriters on the original Policies had 
paid an Average only of 40 per cent. and therefore 
he would pay no more, and at the ſame Time with 
his Pen drew a Line through the Word #fty, and a- 
bove it wrote forty : which occaſioned ſome Diſpute 
between them, but the Indorſement ſo figned by the 
Defendant remained uncancelled. = ER 
The Defendant afterwards refuſed making any Sa- 
tisfaction under a Suppoſition of his having no Ob- 
ligation thereto, for which his principal Reaſons 
were, 'Wz. 10 
iſt, That although he had figned ſuch an Adjuſt- 
ment at forty per cent. yet he is not bound by it, be- 
cauſe the Plaintiff objected to it at the Time of ſign- 
ing, and infifted on fifty. a „„ 
2dly, That although the Ship was in the Enemy's 
Poſſeſſion, and carried into Cape de Grate, yet as ſhe 
afterwards proceeded on the ſame Voyage, and arri- 
ved ſafe in London, therefore there could be no Loſs, 
ſo as to recover under a Policy Intereſt or no Intereſt. 
To the firſt of which Objections, the Plaintiff ad- 
mits that he did find fault with the Defendant for 
ſcriking out the Word fy, and inſerting forty; yet as 
the Defendant did not then think proper to cancel the 
ſaid Adjuſtment, but permitted it to remain on the 
Back of the Policy, the Plaintiff apprehended he had 
a Right to recover under the ſaid Adjuſtment. 
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As to the Defendant's ſecond Objection, the Plain- 
tiff ſuppoſes, that as the Ship was carried in by the 'v 
Enemy to Cape de Grate, and detained till ranſomed, ( il ö 
| 8 „%% a 
| A 


220 Of: POLICIES of ASSURANCE. 


that this. will amount to a total Diveſtiture or Altera. 
tion of the Property, and be deemed ſuch a Loſs as 
Will intitle him to recover, this Caſe ſeems to be of 


a quite different Nature from a Recapture before the 


Ship is carried into an Enemy's Port. Verdict for 
the Plaintiff. Lex Merc. Red. 278. At Guilaball af. 
ty Eaſt. 1746.  Hewit v. Flexney. 

42. The Plaintiff: having cauſed himſelf to be in- 


ſured 50 I, Intereſt or no Intereſt, free of Average, and 
without Benefit of Salvage, on the Profperous Eſther, 


Captain Milu, from and immediately following her 
laſt Arrival at Maryland or Virginia, and to continue 
till her Arrival at London; and not caring to appear 
in it, he directed his Broker, Mr. Hart, to get the 
Policy made in his Name, which was accordingly 


done; and as ſhe was deemed a miſſing Ship, the 


Premium was after the Rate of 60 Guineas per cent. 
The Ship failed on her Voyage from Virginia, and 


in forty Days after was taken by a French Privateer, 


about a hundred Leagues to the Weſtward of the 


Land's End, and was detained by the Enemy ſix 


Days at Sea, and then both Ship and Cargo ranſom- 


ed for 35007. but Captain Miin, inſtead of coming 


directly to London, whereto he was bound, on Pre- 
tence of bad Weather, put into Ifracomb in Devon. 
hire, from whence he wrote to his Owner, Mr. Dick of 
Londan; but the ſaid Gentleman's Affairs being then 


unhappily ſituated, and having, prior to his Misfor- 
tunes, aſſigned this Ship and two Policies of Inſu- 


rance thereon to Mr. Alexander black; who appre- 
hending, by what Captain Miln wrote, that the Ship 
and Cargo was much damaged ſince the Capture, and 


therefore that the Value might fall ſhort of a Suffi- 
ciency to pay the Ranſom Bill; and incident Charges, 
he rather choſe to come upon the Inſurers for his 


Money, than to have the Trouble of taking the Ship 


and Cargo under his Care, and therefore abandoned 
the Whole to e AMAilu, 4⁰ enable him to pay the 


Ranſom Bill. S Dor 
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And thereupon Meſſ. Simonds of London Merchants, 


Agents for the Eaptors, ordered Captain Miln, to car- 


ry the Ship and Cargo to Brifol, there to be diſpoſed 
of, inſtead of bringing her to London; which was ac- 
cordingly done, and, after paying the Captain and 
Sailors their Wages, amounting to upwards of 300 J. 


the neat Proceeds fell ſhort of the Ranſom bill, owing 


to the Damage ſhe received in her Voyage after the 


5 
> 
. . = « 4 
X { [ * 
5 
= - Capture. 
. 
. 5 . 


The Defendant ſuppoſes this was a Gaming Policy, 


though the Plaintiff inſiſts upon its being a Reinſur- 
_ ance; and having applied to the Defendant, after 


underwriting, for his Conſent to have it declared fo, 
he abſolutely refuſed to admit it. Hl N 
The Plaintiff ſeemed to lay a good deal of Streſs 
on a {ſuppoſed Indiſcretion in the Captain, by paying 
more for the Ship and Cargo than they were worth; but 


had they eſcaped the Damages ſubſequent to the Ran- 
ſom, they would undoubtedly have fold for more 


than they coſt freeing, and never have been aban- 


doned by the Owners. 


The Plaintiff likewiſe inſiſts, that the Ship ſailed 


| from Virginia, but never arrived at London, accordin 


to the Terms of the Policy, and therefore the Inſur- 
ance was due; but the Defendant pretends, that the 


Ship's putting into Ifracomb was a Deviation, and 


conſequently not within the Riſque of the Policy; 
and beſides, he thinks this is not to be conſidered as 
a total Loſs, in the Caſe of Intereſt or no Intereſt, as 
it is a mere Wager, whether the Ship arrives or not; 
the Ship did arrive in England, and is now in being, 
and this was a Ranſom at Sea, only for the Benefit of 
the concerned, but the Defendant could reap no Ad- 
vantage by it, whether it was prudently done or not; 
and it might occaſionally have been more for his In- 
tereſt, if the Ship had continued at Sea in the Ene- 
my's Poſſeſſion, as there was a Chance of ber being 


retaken before ſhe had been carried infra præſidia; 
and if ſhe had, and arrived ſafe, there would have 


been no Loſs within the Terms of the Policy; as he 
pre- 
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at Guildball. Barclay v. Etherington. 


ed and broke up. 
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preſumes there is no Room to claim a Loſs in Caſes 
of Recapture. Several Merchants, Inſurers and 
Brokers, being of Opinion that on a Policy Hitereſ 
or no ſutereſt, a Capture at Sea is never conſidered ag 


a total Loſs, unleſs the Prize is afterwards carried 


into the Enemy's Port, and that the abandoning the 
Ship and Cargo by the Owners, after her Arriyal, 
will not alter the Caſe. The Jury found a Verdict 
for the Plaintiff, Lex Mercat. Red. 279. Trin. 174). 


43. This Action was brought by the Plaiotif 


againſt the Defendant, on a Policy of Inſurance which 


the latter underwrote, ſo long ago as in November 
1743, on the Ship George and Henry, Captain Bowlar, 
at and from Jamaica to London, Intereſt or no Intereſt, 


| free of Average, and without Benefit of Salvage to the 


Inſurers, with a Warranty annexed to the Policy, viz. 
Warranted the ſaid Ship to fail from Jamaica with the 
Fleet that came out under Convoy of the Ludlow. Caſtle 
Man of War. 8 pI 

The ſaid Ship did fail accordingly with the Fleet 
under the aforeſaid Convoy ; but in a great Storm that 
happened ſome time after their ſailing, wherein many 
Ships were loſt, the George and Henry received ſo 
much Damage as obliged her ta bear away for Charles- 


_ town in South Carolina, where ſhe put in, and upon 


Examination was found quite unfit to put to Sea 
again; whereupon her Cargo was taken out and load- 
ed aboard other Ships for London, and ſhe condemn- 


* 


n Conſequence of which, the Plaintiff demanded 


his Inſurance, and all the Underwriters being fatil- 


fied of the Truth of the aforementioned Fact, paid 
their Loſs, except the Defendant, who went ſo tar 
as to ſettle it, and, according to Cuſtom, underwrote 
the Policy in the following Words and Figures: 
| Adjuſted the Loſs on this Policy, at ninety-eight Pounds 
per Cent. which I do agree to pay one Month after 
Date. Londor, 5 July, 1745. Henry Goulang- 
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When this Note became due, he thought himſelf 
no way bound by it, but inſiſted on fuller Proof q 
particularly of the Ship's failing under Convoy, as 
warranted, and of her Condemnation at Carolina; 
but it having been always the Cuſtom, that after ſuch 
Adjuſtments as above, with Promiſe of Payment at a 
certain Day, are made between the Inſured and In- 
ſurer, no farther Evidence is ever required but the 
Lols conſtantly paid; and it was upon this Account 
that a Verdict was found for the Plaintiff,” And the 
Chief Juſtice conſidering it as a Note of Hand, de- 
clared that the Plaintiff had no Occaſion to enter into 
the Proof of the Loſs. Lex Mercat. Red. 280. at 
Cuildball, Mich. Term, 1750. Daubony v. Read. 
44. The Tyger, Captain Harriſon, being bound 
from London to Gibraltar, the Plaintiff got an Inſur- 
ance made on her, Intereſt or no Intereſt, free of Aver- 
age and without Benefit of Salvage to the Inſurers; and 
at the Foot of the Policy there was a Warranty, that 
the Ship ſhould depart with Convoy from ſome Port in 
the Channel. 5 *** 1 5 
The ſaid Ship proceeded on her Voyage as far as 


the Downs, and failed from thence under Convoy, as 


warranted, but ſoon after her Departure ſhe received 
a very conſiderable Damage, which obliged her to 
return to Dover Pier to refit; and after the neceſſary 
Affairs were finiſhed ſhe failed again in Proſecution 
of her Voyage, and for her Security therein, to join 
the Convoy at Spithead; but having got as far as the 
like of Wight, ſhe proved ſo leaky as obliged her to a 
ſecond Return, and ſhe once more arrived at Dover 
to ſearch for Leaks. „ 
Her Owners, on this, thought it adviſable to have 
her ſurveyed by Men of Skill and Judgment; and 


therefore two Ship-Carpenters,, and two Maſters, at 


Ships, having examined her, declared that they had 


ſuryeyed both Sides from Stem to Stern above the 


. 9 4 1 914. / ad LJ. A VOSS. oa 
Wales, and the Tranſom, after the Planks were rip- 
ped off, and found the Timbers to be very rotten. 
and in ſo bad a Condition, that except all her upper 
5 0 Works 
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Works were pulled down and new built, they did 
not judge her in à fit Condition to proceed on her 


intended Voyage; and that if ſhe was ſo fepaired, 


| the Charges would come to more than ſhe woul 15. 
worth, with all belonging to her. 


The Plaintiff inſiſts that ſhe was a very good Ship 


when ſhe ſet out on her Voyage, and ſhe was only 


rendered otherwiſe by the bad Weather ſhe had met 
with, which at laſt not only rendered her unfit for 


her Voyage, but occaſioned her proving a total Loſs 


to her Owners; that ſhe would have weathered the 
Storm in all Probability, unhurt, had not the Swift 
Privateer drove foul of her; that when her firſt Hurt 
was repaired, the Builder ſuppoſed her ſtronger than 
before' the Storm; though when ſhe was laid open, 


her Tranſom (as before mentioned) and molt of her 
long Timbers were found rotten, fo that notwith- 
| ſtanding it is poſſible ſhe might have performed her 


Voyage, yet had her Defects been known, no Body 
would have cared to venture in her. 


Mr. Burton, who fitted her out in the Thames, de- | 


clares ſhe was in very good Condition, and fit for any 


Voyage; though he did not examine her Timbers, 
but only caulked her and mended her Outſide and 


Floor-Timbers; but it is natural to ſuppole that if 
her Timbers were found in Oober (when theſe Re- 
January, when ſhe received her Damage. 
And the Defendant grounds his Reaſons for not 
paying the ſaid Inſurance, firſt, on that Part of the 
Policy's Contents which afferts the Ship to be gl, 


faunch, and ſtrong, and (barring future Accidents) able 


to go through the Voyage; whereas he ſuppoſes this 
Veſſel not to have been ſo, as he thinks it clear from 
the preceding Affidavit, and from the verbal Evidence 
of one of the Surveyors; to which he adds, in order 
to make the Proof of her Defects the ſtronger, that 
on her firſt ſetting out ſhe belonged to two Jews, who 


on her return to Dover Pier the firſt Time, ſold her 
to Mr. Richard Glover, a conſiderable Merchant of 
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this City, who ordered her to be repaired, and actu- 


| ally laid out upon her 150/7. which, as it appears, 
was in a Manner thrown away, as on her ſecond re- 
turn ſhe. was condemned, broke up; and ſold in Par- 
cels; and her Incapacity to proceed on her Voyage 
having been ſo apparent, from the foregoing Survey, 
as to induce Mr. Glover to deſire the Shippers to take 
their Goods out, and though he had got 300 J. inſured 
on her, he ſeemed ſo ſenſible of the deceitful Bar- 
gain with the Jews, in ſelling him an old rotten Ship, 
that he never demanded one Farthing of the ſaid In- 
ſurance from the Under writers. 
That the Plaintiff had no Intereft in the Veſſel, 
and therefore this was only a gaming Policy; and as 
it is a general Rule in all Caſes of [tereſt or no Intereſt, 
that there muſt be a total Loſs before the Inſurer can 
recover, and the Inſurer by this Policy, being free 
from Average, or a partial Loſs, it ſeems to be the 
principal Queſtion in this Caſe, whether the Ship 
brought into Dover Pier, there condemned as rotten, 
divided into Lots and ſold, will be conſidered in the 
Agreement or Wager, as a total Loſs? And to en- 
force the contrary, the Defendant remarks, that there 
was no Loſs at Sea, no Capture, but a deliberate Act 
done by the Owner, upon a regular Survey, which 
occaſioned her being broke up, not by Reaſon of the 
Damage ſhe had received, but from the Rottenneſs 
of the principal Parts of her Works. Verdict for 
the Plaintiff, Lex Mercat. Red. 281, At Guildball, 
TR. 27 43. Andy Gas.) oh eo... 
45. The Plaintiffs having received Orders from 
Mr. John Jones of Boſton in New England, to make 
ſome Inſurance | for him on the Repriſal, Captain 
Gowar, and alſo on her Goods and Freight at and from 
Cape Fear, in North Carolina, to Briſtel; underneath, 
the Policy for the Ship only, was inſerted the ſubſe- 
quent Words or Declaration, viz. The following Inſu- 
rauce is on the-Ship only, valued at the Sum inſured, on 


which Part the Defendant.underwrote 1007... .. - ... 
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The Ship failed from Cape Fear, with a Cargo of 
Pitch, Tar, Sc. in Proſecution of her Voyage for 
-BFiftel, and had got within an hundred and fifty Leagues 
to the Weſtward'of Cape Clear in Ireland, when the 

Was attacked and taken by three French Ships, bound 
for Newfoundland, where they carried her and her 
Cargo to a French Port called Carpoon, after having 
Arſt taken out all her Mon, and diſperſed! them aboar 
their own Ships. 

On their Arrival at the aforeſaid Port, the Cape 
wok out all her Pitch (being two hundred and three 
Barrels) ſome Tar, what Rite was aboard, Sc. and 
after detaining her about three or four Weeks! in 7 
ſaid Port, the Captors offered Captain Cowan his Shi 
and remaining Cargo for 9500 Livres (about wr 
Sterling) which he accepted and became the Pur. 
chaſer thereof on thoſe Terms, leaving his Son as ah 
Hoſtage for the Payment of the Ranſom; © 

The Ship departed from Carpoon for Brio, and of 
her Voyage met with very bad Weather, which broke 
her Rudder, and was forced to put into Appledort in 
Devonſhire (the firſt Port they could make with Safety) 
where the Captain, firſt and ſecond Mites; Boat: 
fwain, and a Foremaſt-Man, made a Proteſt on their 
Oaths, giving ſuch an Account, as the preceding. 

The Captain having purchaſed the Ship and Cargo, 
as before mentioned, on his Arrival at Appledore, ap- 
plied to Mr. Perkins of Briſtol, to whom Be was col. 

ligned by Jones the Owner, who refuſed to pay the 
Ranſom-Money, or have any thing to do with the 
Ship or Cargo, and then the Captain came to Tondir 
to the Inſurers; and thoſe who. inſured on the Goods 
impowered and deſired him. to fell the Cargo for what 
be could, in order that if it produced more than the 

Ranſom; they might have the Benefit; but the In. 
firers-on the Ship would not inte eddie, or give an) 
Difections about it:: T7 


The Captain fetutned⸗ to the: Shis, and fold | tha 
and the Cargo Jointly, for above 100 J, leſs chan the 
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Redemption. money, after deducting Charges, and he 
has been obliged to pay, or give Security fot rhe Re- 
mainder to procure his Son's Liberty. 

The Ship being thus taken and carried into an 


| Enemy's Port, where ſhe was detained a conſiderable 


Time, and had great Part of her Cargo taken out 


by the Captors,. and afterwards meeting with other 
| Misfortuhes which occaſioned her producing leſs 
| than the Ranſom-money, and conſequently to prove 
| a total Loſs, to be made good by the Inſurer. 
© The preceding is a State of Ef Caſe; and of the 
| Plaintiffs "Demands, who think themſelves entitled 
| to a total Loſs, as the Policy was valued ; but the 


Defendant on the contrary pretends, that as Part both 


| of the Ship and Goods were ſaved, he is entitled to 


an Average, and not ſubject to an entire Loſs; but 


| the Jury found a Verdict for the Plaintiff. Lex Mer- 


| cat, Red. 282. At Guildball, Hill. 1745. Lane and 
I Coſwal) v. Colyer, 


46. The Plaintiff mide an inſukagce! in London on 


| the Tyyal Privateer, fitted out at Briſtol for two Ca- 
lendar Months; Wherever the Ship might then be, on 
a Cruize; or in any Port or Place whatſoever or 
vhereſoever, the ſaid Ship to be valued at Intereſt 

or uo Intereſt, free of Hoeroge and without Benefit of 


dalvage. BY 


The laid Privateer Being fitted for her Cruize, 


Defence; took her. 

She had been in the Enemy) s Haads about eight 
Hours, without their removing any of her Men or 
Stores, when Admital Martin with his whole Fleet 


they unanimouſly! agreed to give up their Salvage to 
them, and accordin ly drew up and ſigned an Inſtru- 
ment to that 1 and the Admiral ordered her 
to be furniſhed with all Neceſſaries, and ſent a Man 


ſailed from Briſtol on the 29th of May 1746, and 
lome Days after ſhe was met by a French Privateer of 
a ſuperior Force, Who attacked, and, after a braye 


cherung; retook the Tryal; and hearing of the 
gallant Behaviour both of the Captain and his Crew, 
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of War Sloop to ſee her ſafe into Briſtol, where ſhe 


arrived the latter End of June, being between three 
and four Weeks before the Inſurance expired. 
Theſe Circumſtances the Plaintiff thinks entitles 
him to a total Loſs, as the Voyage was overſet, and 

the Policy being on Intereſt or not, will admit of no 
Aerage. 1 

The Defendant: agrees to he laſt po a bang but for 
that very Reaſon infiſts he has no Loſs to pay, as he 
is free from a partial one, and there, can be no total one, 
where the Ship is arrived, and, as he inſiſts, might 
have been fitted out again, before the limited Term 
of two Months expired, had the Owners not deter. 
mined the contrary ; and beſides, though the Ship 
was taken, yet as ſhe was never carried nfra. prufidi 
of the Enemy, or was ſo taken as to be beyond a 
Poſſibility of a Recapture; and hath returned to 
Briſtol, ſo long Time before the two Months expired, 
as was ſufficient to refit her in, the Defendant ſup- 
poſes that the Neglect of the Owner ought not to be 
imputed to the Underwriters, more eſpecially as ſeve. 
ral Ship-Builders attended to prove there was Time 
enough, as ſeveral Merchants did to give their Opi- 
nion in regard to the Loſs. Verdict for the Plaintifi 
Lex Mereat, Red. 283. At Guildhall, Mich. Term, 
1749. | Fenkins v. Aae 92 
47. The Plaintiff was Owner of the Ship. Lore and 

Unity, which he let out to Freight to one Bateman 


S 3, a a z 


- 


ang, for a Voyage to Liſbon and back i 
and the Freighter Was by. Charter-Party obliged 

victual and man her, which he did 5 pc 
ting in the Mer ar and Crew, and.embarking himſelf, 
proceeded on his Voyage, and arrived ſafe at Liſbon; 
he delivered. the outward- bound Cargo, and put the 


Ship up for London, in hopes, of getting a. Freight 


home; on Advice of which the Owner and Plaintiff 
got her inſured, at and from, Liſbon 10. Graveſend, 
warranted to jail 3 Convoy. 


0 
# I * 


The Freighter being at L. Hon, medirated a Fraud, | 


which iniquitous Scheme he perpetrated in the fol- 
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lowing Manner, viz. he made up Rolls of Lead about 
the Size” of Moidores, Six and Thirries and Three 
Pound 'Twelves, packed up and ſealed as ſuch Mo- 
nies are uſually packed up and ſealed, and made 

Packages likewiſe in Imitation of thoſe of Diamonds, 
and ſent them on board, and took Bills of Loading 
from the Captain' as for real Money and Diamonds, ſent 


} thoſe Bills of Loading home to different Merchants, 


and drew conſiderable Sums upon the Credit of them, 
as well as large Inſurances, i in order, as it is ſuppoſed, 

to have loſt the Ship in the Voyage home, and make 
the Inſurers pay as though ſuch Effects had actually 

been on board; but the Captain, as it is imagined, 
ſuſpecting ſomething of the Fraud before the Ship 
failed, opened one or more of the Packages, and diſ- 


| covered the Cheat, finding nothing but Lead and 
| Glaſs, inſtead of Gold and Diamonds, of which he 


giving Information to the Engliſh Conful there, the 
Freighter run away, and the Captain and Crew lett 
the Ship, the Captain coming to England. 

The Plaintiff on knowing what had occurred, by 
the Maſter's Arrival, immediately applied to the In⸗ 
ſurers, and deſired them to ſend to Liſbon for the Ship, 
or furniſh him with Money to go and fetch her; 
but they were of Opinion, and accordingly told 
him fo, that as the Ship was at the Port ſhe was in- 
ſured from, and had proceeded on her Voyage, it 
was the Buſineſs of the Owner, not the Inſurers, to 
find Maſter and Mariners to navigate her; the Con- 
ſequence of which was that the Ship lay there ne- 
glected till ſhe was broke to Pieces, whereupon the 
Plaintiff brought this Action for the We of 1 
total Loſs. 

The Defendant thinks pimſelf not obliged; as he 
preſumes the Words in the Policy at and from, can 
only mean to give the Ship leave to ſtay at the Port 
a reaſonable Time to procure a Lading and take it 
in, and not to lie there till ſhe rots, without attempt- 
ing the Voyage, as this would be to make the In- 
ſcrer ie al] Events liable, ſooner or later, whereas he 


1 ſuppoſed 
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ſuppoſed he undertook a Riſque of two or three 
Months only. Verdict for the Plaintiff. Tex Mer. 
cat. Red. 284 At Guildhall, Hill. 1747.  Boutflowe 
v. Wilmer. 

y 48. If Goods. be lawfully i 
the Veſſel is diſabled, by 1 of which, with the 
Conſent of the Merchant, they are put into another 
Ship, which, after Arrival, proves an Enemy's Ship, 
and by reaſon thereof is ſubje& to Seizure; in this 
Caſe the Inſurers ſhall anſwer, for that is ſuch an Ac. 
cident as is within the Intention of the Policy of In- 
ſurance, where the Policy mentions againſt Dangers 
of the Sea, Enemies, Sc. as Policies generally do, 
Vin. Ab. Tit. Policy of Aſſurance, 17. cites Gen. Treat 
of * Trade, 76. 

49. If by Lightening the Goods which are put 
into the Boat or ” Lighter, periſh, the Ship and re- 
maining Goods in the Ship ſhall anſwer for, the ſame, 
But on the contrary, if the Ship and remaining Goods 
periſh after the Boat or Lighter is once ſafe, no Con- 
tribution ſhall be on the Goods in the Lighter; for 
the Law is that the Goods ſhall only be liable to Con- 
tributions when Ship and Goods are ſafely arrived at 
their intended Port of Diſcharge. According to this 
Rule the Aſſurer is to anſwer for Contribution pro 
rata of the Sum by him aſſured. Malynes's Lex 
Mercat. 117. 

50. As to an Aſſurer's being liable to the Adven- 
ture of Goods ſhipped from one Ship into another; 
ſometimes in Policies of Aſſurance it happens, that 


upon ſome ſpecial Conſideration this Clauſe forbidding 


the transferring of Goods is inſerted; becauſe in 
Time of Hoſtility or Wars between Princes, i it might 
fall out to be unladen in the Ships « of. thoſe contend- 
ing Princes, whereby the ware would be far 
more hazardous. But dent ing to the uſual Al. 
ſurances, which are made. gener 15 without any Ex- 
ception, the Affarer is fable thereto; for it 1 
underſtood that the after 'of a Ship without ſome 


gocd and accidental Cauſe would ngt put the Goods 
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the ſec 
But if 
tranſpo 
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landed, 


| Molloy, 


Digeſt. 
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Keel o 


does 1 
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from one Ship to another, but would deliver them 
(according to the Charter- party) at the appointed 
Place, which is the Cauſe that when Aſſurance is. 


made, upon. ſome particular Goods laden in ſuch a 
Ship, under ſuch a Mark, the Policy maketh mention 
of the Goods laden to be tranſ 908180 and delivered to 
ſuch a Place by the Ship, or by any other Ship or Veſſel, 
until they be ſafely landed, So that in all theſe and 


| the like the Condition makes the Law. Mal, Lex. 
| Mercat. 118. 

Fo, it Goods are inſured upon ſach a Ship, and af- 
terwards in the Voyage it happens ſhe becomes leaky 


or receives other Damages, and the Supercargo and 
Maſter agree to freight another Veſſel for the ſafe 


Delivery of the Goods; and then after her relading, 


the ſecond Veſſel is loſt, the Aſſurers are diſcharged: 


But if there be theſe Words, the Goods laden to be 
tranſported and delivered at ſuth a Place by the ſaid 


Hip, or by any other Ship or Veſſel until they be ſafely 
landed, then the Inſurers muſt anſwer the Misfortune. 


Holly, B. 2. C. 7.5. 11. cites Leg. wt. ad Rbod. 


Del. Paulus, Lib. 1 4. Tit. 2.4. 10. 
52 If an Inſurance be made on a Ship generally, 


and the Name of the Ship is expreſſed, according to 


the ſaid Policy of Aſſurance made upon the very 
Keel of the Ship of ſuch a Burthen, this Aſſurance 
does not extend to the Goods laden in the ſame, 
when the Ship is only named and no Goods at all. 
Mal. Lex. Mer. 116. 


53. A Ship is inſured for more EY ſhe is ok” 


the Money may be recovered on any Loſs happeri- 
ing, where the Policy of Aſſurance is well made, and 


it 2 declared Weng that the Owner did value his 


Ship in ſuch a Sum: And: where a Merchant valued 
one Barrel of Saffron at 10001, having privately put 
ſo much in Gold in the fame, the Gold was taken, 
but the Saffron was delivered; 15 the Aſſurets were 


obliged to pay for the Gold. like is to be done 
for Pearls or other, Things fo: yalued, Cen. Treat. Ul 
Trade, 74. 
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: Angel to Legborn, and aſſumpſit being brought upon 
it, the Defendant; ſaid, that the. Agreement before the 


but from the Downs ; but this Agreement was not 
put into- Writing. This being but a mere parol 
Agreement, may be altered or diſcharged- by Agree- 
ment by Parol; but without it be put into Writing, 
it ſhall be raked that the Policy. ſpeaks the Minds of the 
Parties, for Volicies are Thin 1 well known, and 90 


are countenanced by two ſeveril Acts of Parliament, 
That the Party may as well ſay, he is to have ten 
GSuincas Premium, though the Policy ſays but three, 


to begin from Melſiua; but chen it muſt be expreſſed: 
nay it need not be expreſſed that ſhe was laden at 
Aleppo (though the Opinion of ſome Merchants was 
ſo) as Pemberton, Chief Juſtice, faid; but if the In- 
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54. A Policy-of: Aſſurance was drawn from Arch. 


Subſcription wWus, that the Adventure ſhould begin 


as far as Trade goes; and to ſuffer them to be de. 
feated by Agreements not appearing, is to leſſen their 
Credit, and. to make them of no Value, which yet 


as to ſay he inſured but from ſuch a Place, vig. the 
Downs, when the Policy ſays it was from Archangel. 


Pemberton ſaid that Policies were ſacred Things, and 


that a Merchant ſhould no more be allowed to go 
from what he had ſubſcribed in them, than he that 


ſubſcribes a Bill of Exchange payable at ſuch a Day, | 


ſhall be allowed to go from it, and fay it was agreed 
to be upon a Condition, c. when it may be that the 
Bill had been negotiated; for though neither of them 
are Specialties, yet they are of great Credit, and very 
much for the Support, Conveniency and Advantage 
of Trade. Skin. 34, 55: Trin. 34 Car. 2. B. K. 
Kains v. Sir Kightly. . | 1 
55. If a Ship Was laden at App 1 comes to 
elf ina, that ſne may be inſured, the Adventure is 


ſurance was of Goods laden at Aleppo, and they were 


indeed laden at Meffma, it migbt make a Difference. 


Skin. 54. Tris 34 Car. 2. In Caſe of oy: 
Ws 1 Kngbto, Age! this 1 Was. allowed, . 5 i 
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56. If the Policy of Aſſurance run until the Ship 


hall haus ended and be diſcharged of ber Voyage. Ar- 


rival at the Port to which he is bound is not 4 Diſ- 


charge until ſhe is unloaded. Per totam Car. upon a 


Demurrer. Skin,” 243. Mich. 1 Fac. 2. B. R. Anon. 
67. If a Ship be inſured under Captain S. the 


Part-owners may change the Captain without Notice 


to the Inſurers. Quære tamen; for it might be the 
Confidence and Knowledge of the Captain might be 


an Encouragement to the Inſurers. Per Hot. 12 


Mod. 32g. Anon. 
38. In the Caſe of an Inſurante uf or not "IT in 
the Year 1583, there was a rich Ship, called the &. 


Peter, coming from the Eaſt Indies for Liſbon, miſfing 
a long Time, and Inſurance was made upon her at oo 
Fan and other Places at thirty per Cent. Within 


three Years after there arrived at Liſbon a ſmaller 
Ship very richly laden, which was made out of the 


other Ship, which was caſt aſhore on a certain Tſtand 
abroad; and thereupon divers Controverſies did ariſe 


between the Owners of the Goods and the Aſſurers, 

as alſo the Maſter and Mariners. At laſt it was ad- 
judged by the Sea Laws, that the Maſter and Mariners 
ſhould have one third Part, and the Aſſurers ſhould 
come in for ſo much pro rata as they had aſſured, all 


Charges deducted, and the Ship to belong to the Owners 


of the former Ship; with the like Conſiderations as 
_ aforeſaid. Vin. Ab. Tit. Policy of Aſſurance, 42. cites 
Gen. Treat. of Trade, 72. Mal. Lex; Mercat. 106, 108. 
A London Merchant cauſed a Ship at Calais 

#80! be freighted for Liſbon, and to return Back” again 
to Calais or London; and the Ship going to ' Liſbon 
was there laden with Sugar, Pepper, and other Com- 
modies to come for London; whereupon the Mer- 
chant cauſed 6000 French Crouns to be infured on 


her at Roan; and it happened that the Ship was caſt 


away upon the Coaſt of Frunce in coming home- 
wards, and all the Goods were loſt; and Intimation 
of this was made to the Aſſurers, and all the Proof 
- concerning the Lading of the ſaid Ship was ſent Þ 
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che Commiſſioners of Aﬀurance at 'Roan : But upon 
_ examining the Bills of Lading which declared truly 


the Quality and Quantity of the Goods, the Mer- 


chant's Factor at Liſbon (conſidering it was a dange- 
rous Time of War, and the Merchant living 1 in Lon- 


don) left the Place of the Ship's Diſcharge in Blank, 


and by Letters over Land gave him Notice of it, 
which was made apparent. 
nation of the Sea Laws and Cuſtoms, and conſulting 
experienced Merchants, it was determined that the 
Inſurers ſhould be diſcharged, and make only a Re- 


Jere, after the Fxami. 


ſtitution of the Money received by them for the Pre- 
mium, out of which they abated 10.5. for every 
1004, for their ſubſcribing 8 che Policy of Inſurance. 
Gen. Treat. of Trade, 72, 73, cites Lex Mercat. 1 12. 
The Caſe of Gerard Malynes Merchant. 

60. Upon a ſpecial Verdict the Caſe in Subſtance 


appeared to be this: Afievedo had inſured ſo much 
Money upon a Ship called the Ruth for ſuch a Voy- 
age, in which Ship Afievedo is found by the Verdict 


not to be at all concerned in Point of Intereſt. It 
happened that this Ship was taken by the Enemy, and 
Kept 1 in their Poſſeſſion for nine Days, and then, be- 
fore it was carried infra. praſidia, viz. a Place of Safe. 
ty, it was retaken by an Englib Man of War: And 
whether or no this was fuch a Taking, as ſhould ena- 


ble the Plaintiff to recover the Sum inſured againſt 


Cambridge, was the Queſtion.. 

It was argued by Dr. Floyer for the Plaintiff, and 
Dr. Henchman for the Defendant. = 

The Subſtance of the Argument for the Plaintiff 
was, that this was rather to be eſteemed a Wager than 
an Inſurance : a Spes emptio &. venditio, and not a 


Lerfto Periculi, which, in the Books of the Civil Law, 
is looked upon as a proper Definition of an Inſu- 


rance: That therefore whatever Acts of Parliament 
are made about Inſurances, muſt be underſtood of 


proper Inſurances, and not Inſurances of the Goods 
of. Strangers: That; whether on no this is ſuch a Ta- 


Ming 45. will diveſt the. ee of the Owners, 


12 


our ( 


* 2 i. 4 | Shad 
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1s a Queſtion properly between them and. the Re- 
takers. But the Queſtion between Aﬀievedo and Cam- 


Bridge, is only whether the Ship be taken. 


This Caſe was compared to a Man laying a Wager 
that he ſhould not be robbed in going to ſuch a Place; 
| he is robbed, but, taking ſome Perſons along with. 
| him, purſues the Robber, and recovers what he loſt : 


Here, though the Money 1 is recovered, yet the Wager 


is loſt. 


So if the Wager had been, that ſuch Perſons ſhould 
not be married together; they are married, and after- 


wards divorced precoptratius cauſa ; yet the Wager! is 
loſt. 


It was ſaid further, that, without this Expoſition, 


Cambridge would have two Chances, viz. that it is not 


taken, or that it is retaken; but Aſfeevedo would have 
but one, viz. the taking. 


Grotius, in his Treatiſe de jure belli & pacis, Lib. 3. 


Cap. 6. Sect. 3. lays this down as a Rule, Placuit 


gentibus, ut is cepiſſe rem intelligatur, qui ita detinet ut 
recuperandi ſpem probabilem alter amiſerit. Now, in 


our Caſe, the Ship was for nine Days in the Poſſeſſion 
of the Enemy. > 


By the Laws of Spain and France, a Continuance 


in the Poſſeſſion of the Enemy for twenty four Hours 
is an Alteration of the Property; and Albericus Genti- 
lis tells us, that a Pernoctation with the Enemy would, 
by our old Engliſh Law, alter the Property. And 
Grotius, immediately after the Place before mention- 
ed, ſays, that recentiori jure gentium inter Zuropæos po- 
pulas introdufum videmus, ut talig capta cenſeantur, uli 


per boras viginti quatuor in poteſtate hoſtium fuerint. 
For the Defendant it was argued, that ſurely the 


Law would not put an Inſurer aon bana fide, or a Wa- 
ger, in a better Condition than one that inſured bona 


de, and ſay that any thing ſhall. enable a Wagerer to 


recover; hut that no Faking, but ſuch as alters the Pro- 
perty, ſhall enable a real bong fide Inſurer, to recover. 
This Queſkian, in che Court of, Admiralty; would 


gor haye borpe a Diſpute; for the Law 1 is clear, that 
not 
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not 3 5 of Time, but the bringing infra præſidia 


ace of Safety is that which di veſts the Pro- 
perty. And for that the Caſe of ——— and Sando in 
the late War was cited ; where the Ship Was taken by 

Dubart in the Year 1691 off of ' Yarmouth, carried 6 
Nerthbergen,' then ſold to A. afterwards fold to B. 
B. tends her to the Weſt-Tndies, afterwards | to France, 


and in the Year 1695 to England; where ſhe being 
retaken, it was reſolved that the Property was not al. 
tered. The Words of the Judgment in this, and the 


like Cafes, are very remarkable: in preſents pertinere 
is Part of the Sentence; fo that the Sentence does not 
give a new 5 5 t, but ain an old one. 


In the Civil 


by a Fiction prevents it, as in the Js Poſtliminium; 
where, in order to preſerve Property in the Perſon re- 


turning Jure Paſtliminii, the Law eſteems him never 


to have been a Captive, that fo manente cive maneant 
ſua bona. 


Lad. FIR de Juſtia, in diſputatione 118. Pro. 


ribus Dominis reſtituenda que capta fuerint a militibus, 
quibus numerantur ftipendia. Bella res Per vim aſurpan- ; 
tur, quando ad locum tutum, Sc. 


Petrians Bellus, Pat. 3. No. 11. de Poſtliminii Jure 
reverſis, Inſuper Face, hoſtibus capta non ſtatin 


 boſtium fieri, Milites dicunt, that Things fo long in 


the Poſleflion of the Enemy eorum feri : Jura hoc non 
dicunt, cum feeri poteſt that the Property may be alter- 


ed by the Poſſeſſion of a ſhorter Time, & forſan not 


es diuturniori polſeſione. 55 
52 7 del { mare, (6 ah wh, A Book. of. great Au- 


Ban, non # i 157 e i 15 5 
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aw Alteration of Property is a Thing 
of an odious Nature; and therefore the Law even 
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ind his Determination is purſuant to his Tie, and 
expreſsly againſt what the Doctor quoted. e 

Grotius, Lib. 3. Cap. 9. Secb. 16. Ez vero res, que 


infra prafidia perdutte nondum ſunt, guanquam ab boſti- 
bys occupate, ideo Paſtliminii non egent, quia. dominum 


nondum mutarunt ex gentium ure. Jl 
As for the Quotation out of Crotius, Recentiari | 
Jure, & Ec. Grotius builds there upon a miſtaken F oun- | 
dation; for he quotes Albericus Gentilis, Lib. 3. and f 
there is no third Book. Indeed in Cap. 3. Lib. 1. i 
there is ſomething like it; Grotius quoted there Part if 
of an Argument without conſidering. the. Concluſion, 10 
which is directly againſt his Quotation: Perductionem - "BY 
omnino defiderant omnia, ſays the Book. | * 
The Court ſeemed to be of Opinion for the De- | 
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fendant. The thought, that the Plaintiff's being 
found by the Verdict to have no Intereſt in the Ship 
which he inſured, ſhould make no Difference. 
1ſt, Becauſe they would never be more favourable 
to an Inſurer non bona fide, or  NAgereTs than 0 one 
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that inſured Bona fide. 1 

⁊2dly, Becauſe to make a . Interpretation . 1 

this Deed from what is commonly put upon Policies . ITY 

of Inſurance, would be to run counter to the Deſign Fi 1 

of the Parties, who have made uſe of the very ſame 11 bo 

Words that are uſed in ſuch Policies; nay, who have wy 

expreſsly provided for this very Caſe by the Words, 12 111 N 

Iutereſt or no Intereſt; which Words ſignify nothing —_— 

at all, unleſs the fame Loſs intitles. to a Recoyery WI 

where the Infurer has no Intereſt, and where he has; WH 

and that the Property is not altered by the taking, vl. 

they held to be very plain.— To be argued next T erm | 

by common Lawyers. Luc. 77: Bll. 10 Anne, B. K. vill. 

| 5 evedo v. Cambridge. rigs arg bit | 

61. Aſumpſit upon a Policy of feared} hots $114. 

_ be Defendant, inſured the Plaintiff, Intereſt or no In. 141 

| „againſt all Enemies, Pirates, Takings at Sea, 1 j 

| . all other 8 whatſoever, © And ũpon Trial 14 

. it e ed that the ſhip was raken by a Pirate of 141 

dweden, and was in his Poſſeſſion for nine Days, = 144 
en | 
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then was retaken by an Eng gliſh Man of War, and, 


after the Suit cömdenekd, brought into Harwich, 


And the Queſtion was; Whether! in ſuch Caſe the I De- 
fenddant was reſponſible? 

And it was Aelerved by the Chief Juſtice for the 
Opinion of the Conrt ; and after Argumett by Ser- 


jeaànt Mbitaker For the Plaintiff; and by Dr. Henchman 
for the Defendant, it was determined for the Plain- 
tiff. 


For though! it was ab obſecdec that the Inſurer wasonly 


reſponſible where the Plaintiff had à a Property, and 
rhat the Term of inſuring Jitereſt or no Intereſt was 


introduced fince the Revolution; yet it was faid that 
ſuch Inſurance was good, and the Import of it is, that 


the Plaintiff has no Occaſion to prove his Intereft, and 


that the Defendant cannot controvert that. 
And though the Ship was here retaken, yet the 


Plaintiff received a Damage, for his Voyage was in. 


terrupted ; and the Queſtion is not, whether the 


Plaintiff had his Ship, and did not loſe his Property ; 


but what Damage he ſuſtained. Comm 350. Mich. 


1 Geo. 1. Depaba v. Ludlow. 


62. Upon a ſpecial Verdict in an Action brought 


on a Policy of Inſurance, and the general Iflue of ”_ 
_ afſumpſit pleaded, it appeared that 4 Defendant had 
uͤnderwrote the Policy in queſtion, as an Inſurer upon 


a Ship called the Salamander, being a Privateer Ship 
for a coaſting Voyage for three Months. It appear- 
ed that this Ship was taken by a French Man of War, 
but Was afterwards retaken, and upon Payment of 

roper Salvage, was reſtored to the, Owners, The 
Breach” aſſigned in the Declarätian Was on the Cap- 


ture within the three Months; and the general Queſ⸗ 
tion appeared to be, Whether the Plaintiff could | be 


intitled to Judg ment upon ſuch a Caſe! ? Lee Cbief 
Juſtice ſaid, Ay though this ſpecial Verdict was 


found with a Viewtb deterinibe; whether there. was 
oy Change” or Alteration in che Fropertj of the 


p, yet the Court were all of Opinion, that they 
Sight not-to determitie the Merits df this Cafe by that 
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Queſtion, but upon the Policy itſelf, as the Contract 


of the Parties, and upon the Intention of the Parties 
appearing therein, For though, by the Civil Law, 
there mult be a Loſs of Property to intitle a Perſon 
inſured to recover againſt the Inſurer ; yet that is not 
ſo in our Law, which Judges upon the Contract ir- 
ſelf, and the Intention of the Parties appearing there- 


in. He cited a Caſe of Depuba and Ludlow, Comns, | 


360. (the preceding Caſe) as one in Poipr, but ſaid he 
had a Manuſcript Note of the Caſe, and the Judg- 
ment of the Court, by which it appears that that Cate 


is but imperfectly reported in Comyns :. That the 


Court were all of Opinion the Plaintiff had aſſigned 
a Breach, upon which he is intitled to recover. For 
though the Loſs in this Caſe is ſuch as does not in- 


tirely deprive! the Inſured of the Ship, yet he has ſuſ- 


tained a Loſs by the Capture and Detention of the 
Ship; which is within that Part of the Policy which 
inſures againſt all Captures and Detrentions. And 
to ſhew that it is not neceſſary there ſhould be an in- 
tire Loſs to intitle the Plaintiff to recover, he cited 
the Caſe of Bond and Gonſales. 2 Salk, 445. and 
another Caſe. in Salt 444. Judgment for the Plain- 
tiff. N. B. The Infurance was Intereſt or no Imereſt, 
but no. Weight was laid upon this in giving the 
Judgment of the Court. Dict. Tn, and Com. Pond v. 
5 27 21 Geo. 2. tel Caſe 1s more ly RPO. 


in the following Parag 


63. The Pläintif, bang 8 in the Gala- 
nander Privateer, Wade Inſurance on her, as well in 
his own Name, as for and in the Name and Names of 
all and every other Perſon or Perſons, to whom the 
lame did, might, or ſhould appertain, in Part or in 
all, or loſt and. not loſt, and at from the Downs or elſe- 
where to any Ports or Places whatſoever, for and du- 
ring the Space of three Calendar Months, to com- 
mence from the 2 iſt December 1744, upon the Body, 
Tackle; Sc. of the ſaid Ship; and' to continue until 
the aid Ship, with her Tackle, Sc. ſnould be arri- 
ved- at, a8 above · mentioned; and chere had moored 


AT 
6 
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at Anchor 24 Hours in good Safety; and. it ſhould 


be lawful for the ſaid Ship in that. Voyage to proceed 
and fail to, and touch, and flay at, any Ports or Pla. 


ces whatſoever, without Prejudice to that Inſurance ; 
the ſaid Ship, &c. for ſo much as concerned the Aſſy. 


red, was and ſhould be valued at Intereſt, or no Intereſt, 
free of Average, and without Benefit of Salvage to the 
 Aſarers. Touching the Adventure, &c. which they the 


Aſſurers were contented to bear, and did take u 

them in that Voyage, Sc. and in Caſe the ſaid Ship 
ſhould not be heard of in twelve Months after the 
Expiration of the abovementioned three Months, 
the Aſſurers agreed to pay the Loſs, and the Aſſured 


to repay the ſame, if afterwards the ſaid Ship ſhall be 


heard of in Safety. The Defendant underwrote two 


different hundred Pounds, at ſeparate Times, on the 


aforeſaid Policy, and the Ship proceeded on her Voy- 


gage on the 24th of December, as above mentioned, 
and was taken by the French on the 2d of February 
following, after an Engagement of more. than. an 
Hour with a much ſuperior Force, and after ſeveral 
of her Men were killed and wounded; and being thus 


conquered, 117 of her Men (including the Captain 


and all the Officers) moſt of her ſmall Arms and the 


Commiſſions, were removed into the Enemy's Ship, 
and carried into. France, leaving only. 17 Engliſb on 
board the Salamander (of which: five ſoon after died 
of their Wounds) and two French Officers, with 24 0f 


their Men; andthe faid Ship was in Poſſeſſion of 


theſe their Adverſaries, from Four of the Clock in 


the Afternoon of the ſaid 2d. Day of February until 


Five of the Clock in the Afternoon of the 5th Day of 


the ſame Month, during all which Time ſhe was abſo- 


lutely in the Power of the Enemy, and was at the 


laſt mentioned Period taken by the, Hunter Priva- 


teer, Captain Richard Yeals, who put 30 of his Men 


and two Officers on board her, and kept her cruzing 
with him for eight Days, when the ſaid Captain Veat 


engaged and took a Feench Privateer, with which, to- 
ether with his own Ship and the Salamander, he en- 
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geavoured to gain ſome Port in England or Ireland ; p 
but the. Wind Fad Weather not permitting, he . 
red them all to Liſſon (a neutral Port) where he lay a 
conſiderable Time: during which Captain Yeale took 
out of the Salamander two Carriage Guns, and thirty 
hundred Weight of Bread' for his Ship's Uſe; and 

the Captain of the Durſley Privateer (being in Parther- 
ſhip with the Hunter) alſo took out two Carriage 
Guns for the Uſe of his Ship: Of all which Captain * 


Jeale made a Manifeſto, and ſent it to his Owners, 


that they might be accountable for them where they 
ought. 

Captain Veale inflituted a Suit in the Vice Admi- 
ralty Court at Gibraltar, againſt the ſaid Ship the Sala- 


meander Sc. and on the 29th of April 1745, obtain- 


ed a Decree from the Judge thereof, that the ſaid 
SUP, Sc. ſhould be reſtored to her rightful Owners, 4 
they paying, in lieu of Salvage, one third Part of the 
full, true and real Value thereof, free and clear from 
all Charges and Deductions whatſoever; but as her 
Capture had intirely overſet her Voyage before the 
Expiration of the three Months, for which ſhe was 
inſured, the Plaintiff demanded the Inſurance of the 


Defzndake: which being denied, he ſued him for the 
lame; and on the Trial a at Guildhall, the Jury brought 


in their Verdict ſpecial; which occaſioned its bein 
argued before the Judges of the King's Bench in Hil. 
Term, 1746, and the Diſpute in Queltton ſeemed to 
turn on this Point, dig. Whether a Policy made free 
of Average can affect the Inſurer, but by a total 
Loſs? This was ſtrongly urged in Favour of the 
Defendant, whoſe Couniel ſu; ppofed that the Re- cap- 
ture prevented, the total Loſs, eh would have hap- 
pened, had the Enemy carried her into France; and 
that he was freed by the Policy from Payment of the 
Average ordered to be paid in lieu of Salvage ſo that 
conſequently the Plaintiff's Demand on him was ill 
founded and unjuſt: But the Arguments on the con- 
trary Side being ſtrong and — I ſhall tran- 
| ſcribes 
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ſcribe the greateſt Part of them. And the Queſtions 


now upon this ſpecial Verdict are two; one to be con- 
ſidered upon the firſt, the other on the ſecond Count 
in the Declaration. e 

iſt, Whether the Property of the Prize was diveſt. 


ed by the taking: And, 


2dly, Whether, as it was found that the Voyage 


was totally broke, and the Purpoſe thereof defeated 
by the Capture, and no Reſtitution made to the 


Owners, there is not a Breach of the Policy, ſufficient 
to give the Plaintiff a Right of Action, notwithſtand- 
ing the Recapture; and though the Property be not 


changed, and the Inſurance be made free of Average. 


iſt, It is found that the Ship was taken by Ene- 


mies as a Prize, and that 117 Men (including the 
Captain and Officers) with the greateſt Part of the 


ſmall Arms, Commiſſion, Sc. were carried into 


France, and only 17 Men were left on board, all of 


which except three, were wounded, and five of them 
died ſoon after; fo that they were not able to navi- 


gate the Ship: But two French Officers, and 24 Men 
were put aboard, and the ſaid Ship ſo conquered re- 


mained in the Poſſeſſion of the Enemy from the 2d to 
the gth of February, and during all that Time, was 
abſolutely in their Power, and that thereby the Voyage 


7 


Theſe Facts, according to the Laws of France, 


inſured was totally prevented. 


Spain, Holland, Sweden, and other European Nations, 


are ſufficient to diveſt the Property of the Prize; but, 
according to the Opinion of ſome Writers who draw 


their Notions from the Rule of the Civil Law, the 


Property of a Ship taken at Sea, is not diveſted, till 
the Prize is brought infra fines, or infra præſidia capi- 
entinm. © [52-0 „5 | 

It the Queſtion therefore is to be determined by the 
preſent Law of Nations, it is with the Plaintiff; for 
thereby the Property of a Prize is changed by a firm 


Poſſe ſſion of 24 Hours. But if by the Opinion of 


certain Doctors of the Civil Law it is againſt the 
ns Plaintiff, 


mitti. 
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It ſeems to be agreed by all the contending Writers 


upon this Queſtion, that the legal Principle which 


veſts the Property of a Prize, is ſuch a Taking as en- 
ables the Captor to retain and defend the Poſſeſſion 


but their Diſpute is concerning what Circumſtance is 


declarative of fuch Ability ; and upon this Head it is 
that a Variety of Difficulties have aroſe. 
Van Bynkerſhock, ſpeaking to this, ſays, Quando au- 
tem ita adepti, videamur poſſeſſionem ut retinere vel non 
retinere poſſimus, cauſarum varietas definire non per- 
mittit. 5 15 5 
They all agree, that when the ſpes probabilis recu- 
perandi is loſt, or the Parties may be ſaid depoſuiſſe 


animum recuperaudi, the Property becomes the Cap - 


tor's, 
of, though they confeſs it would be beneficial to the 
Public, and reaſonable in itſelf, to put an end to an 
Infinity of Litigation by reducing the Queſtion to a 


Certainty ; yet, notwithſtanding ſo neceſſary an End 


is fully agreed upon, the Means leading to it are not; 


the Doctors, adhering zealouſly to the Rules of the 
Civil Law, contend, that the Criterion for determining 


the Queſtion ſhall be a bringing the Prize infra præ- 
ſidia; the Law of Nations regarding rather the gene- 
ral Intereſt and Convenience of the Subjects, and to 
give all poſſible Encouragement in the Time of War 
tor the retaking of Prizes from the Enemy, hath or- 
dained that a Poſſeſſion of 24 Hours ſhall be ſuffi- 
clent. | Plot J:373 
And now it is for the Judgment of the Court, to 
which Side they will pay the Deference ; that is, whe- 
ther to the Opinions of ſuch Doctors as Albericus 
Gentilis, Petrinus Bellus, and Jan Bynkorſhock, or to 
the Law and conſtant Practice uſed in other Nations. 


I they adhere to the Doctors, the Queſtion is not 


finally ſettled amongſt them; for ſome contend, that 
ns + there 
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Plaintiff, the Prize not being brought infra fnes hof. 


But they cannot ſettle what ſhall be Evidence there- 
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there mult be a bringing intra fines capientium, other; 
only infra claſſem, and ſome into a neutral Port, G. 

and ſome go fo far as to ſay, that after a bringing; 2 

tra pr Cſadia, there muſt be a ſailing to a new Deſtina. 
tion. | 
But by the Law of Nations of der or later In. 

ſtitution, the Certainty ſought for is definitive, viz, x 
Poſſeſſion of twenty-four Hours; and the Authorities 
ro 7 the Law of Nations on this Queſtion are, 

. Recentiori jure gentium inter Europæos populc; 
irodug zum videmus ut talia capta cenjeantur, ubi per 
horas viginti quatuor in 1 . fuerint. Gro- 
tius, Lib. 3. Tip. . 

2. La coutume vient hs anciennes loix d Allemagne, 
& elle a & elablie limitation de Þ efpece de 24 beures 


qu'elles limiteroient non ſans raiſon. Harb. Notes on 


Grotius, L. 3. C 6. 

5. La meme choſe ſe pratique en Angleterre, S dans 
le Royaume de Caſtille. Idem. 

4. Sed Hodie naves av hoſte captæ communi inter Chriſti 


anos & Curopæos popules, five jure, five conſuetudine 


Poſtliminio non recipiuntur fi hoſtis eas non eodem die 


2 pugna iterum amiſerit, ſed per viginti quatucr 


horas in poteſtate vidoris fuerint; tunc enim vere capia, 
& propri juris factæ cenſentur. Locin. de jure mari— 
timo, &. I.. 2. C. 4. 8. 14. Zouch de jure feciali, 
Pat. 2. 5-3, 21, 

G. Qui iequid vero clariſſimi interpretes diſputent at 
prada prius in præſidia deducenda quam fiat poſſidentis, 
aliud lumen conſuetudine & moribus Europzorum bodie 
obſervatur, ut nimirum prada capientium fiat, & pre- 
ſerlim naves keſtium, de quibus hic ſermo eſt, fi a viftore 
per diem & noctem Poll 4 fuerint. Loc. L. 2. 0. 4. 
S. 8. 

6. Si aucun navire de nos fujets eſt repris fur nos en- 
nenis, apres qu'il aura demeurt enter leur mains pendant 
24 Heures, la priſe en ſera bonne; & / elle eſt fait avant 
les 24 Heures, il ſera reſtitue au proprietaire. W n 


 touchant la Marine, Tit. Priſes, Aci. 8. 
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. Simon Greenewegen, an Author frequently quote! 


by the beſt Writers, and * «© who was a celebrate]. 


„Lawyer in the laſt Century, and a Family that 


« had for a long Courle of Years ſat at the Helm of 
6 Government, | proves, that the Law requiring a Ship 
to be brought infra præſidia is abrogated, and puts 
« jt down as fuch in his Treatiſe de leibus abregalis 
e inuſtatis in Hollandia, bien ene vente, 
« where he diſtinguiſhes what ſhall be ſaid to be Pri- 
« zes by the Civil Law, and what by the Law of 
« Nations; to which End, in Lib. 49. Tir. 15. lle 
« captivis, Ic. he makes ſeveral Diviſions and Subdi- 
« yifions of the Subject, and has two Subdiviſions 
« de navibus, viz. capte, que dicuntur jure civili; 
« ſecondly, gentium, and under this Head gentizem, 


« quotes the Paſſage atoreſaid from Crotius, and adds, 


« that now in Holland a Prize may be good, ui 

« babito reſpectu temporis quo navis in heſtium poteftote 
« fuerit, dum tamen infra præſidia Perducta won ſuit. 

Sim, Green. de leg. ab. P. 353. 


As by the Law of other Nations a Poſſeſnion of 
24 Hours undoubtedly diveſts the Property of a 


Prize, one might conclude, that as this Queſtion has 
not been judicially determined by this Court, it would 
be reaſonable to put the Subjects of England upon the 
lame Footing with thoſe of France, Spain, Holland, 
Sweden, &c. eſpecially in mercantile Contracts, which 
ought to have the fame Conſtruction in one trading 
Country as another; and more eſpecially as this Kind 
of Inſurance, Intereſt or not, is a Branch of Trade 

peculiar to us: But if this will not do, the Queſtion 
upon the ſecond Count is to be conſidered, which is, 


Whether upon this Count there hath not been 4 


Breach of the Policy or Contract of Inſurance, fuffi- 
cient to give the Plaintiff a Right of Action von 
Intereſt or not? 

It is found, that the Prize was need out to cruize 
againſt the King's Enemies: That all her Men, ex- 
cept ſeventeen as atorcſaid, were taken and carried into 

* Di. Mor. | 3 
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France, and thoſe left not able to navigate the Ship; 


that the Voyage deſcribed in the Policy was there- 


by totally prevented; and that at the Time of the 
Verdict the Ship remained at Liſbon, not reſtored t 
- the ners, 


This ſeems to be a Breach, taking the Policy either 
upon the Foot of a Contra or Wager. 
Conſidering it as a Contradt, the Agreement is, 


that the Ship ſhall not be prevented 1 in her Voyage by 
any of the Perils or Riſks in the Policy, amoneſt 
which are all Surpriſals at Sea, Arreſts, Reſtraints, and 


Detainments of all Kings, Princes, and People whatſo- 


ever; and here has been a Surpriſal at Sea, and a De- 
tention, whereby the whole Voyage inſured was to- 
rally broke, as is found by the Verdict; and this isa 
much ſtronger Caſe than Depaba and Ludlow (Page 


238, Parag. 61.) where the Court for very good 


Reaſons determined unanimouſly for the Plaintiff, a$ 


appears by the Judgment of Lord Chief Juſtice Xing, 
delivered as the Opinion of the whole Court; where- 
by it alſo appears, that a total Loſs is not neceſſary in 


all Caſes to give the Plaintiff a Right of Action upon 


a Policy, Intereſt or not. 


The Defendant” s Counſel inſiſted j in his Argument, 


that as the Policy was made free of Average, nothing 
could affect the Inſurer but a total Loſs, becauſe all 
other Loſſes are included within the Import of Ave- 
rage by the Words of the Contract. 

This is a Miſtake, and appears to be ſo from the 
Words of the Policy, which immediately follow, viz. 
and without Benefit of Salvage to the Infurer. It no- 
thing but a Loſs of the whole could affect the Inſurer, 
it is not conſiſtent that he ſhould renounce the Benefit 
of Salvage; for what could he have to do with Sal- 
vage, in "caſe he was chargeable if any thing was 
ſaved? 

This, therefore, is a Conſtruction not warrantable, 
being abſolutely inconſiſtent with the expreſs Words 
of the Policy, which are, free of Average, and without 


And 


_ Benefit of Sarvage to the Aſſurer. 


ſtands in a Policy of the Inſurance. 
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And as ſuch a Conſtruction is inconſiſtent, another 


is to be ſought which is not ſo repugnant, and which 


may permit the Words before mentioned to ſtand with 
more Propriety 3 and this may be done by confining 


the Import of Average to a Limitation : And the 


Definition of Average! in the firſt Article of the Ordi- 


nance of Fontainbleau touchant la Marine, titre Ava- 


ries, eſtabliſhes ſuch a Limitation of the Import of 
this Word, as will give it a conſiſtent Place, as it 
It is by the ſaid 
Ordinance defined thus : Toute depenſe extraordinaire 
qui ſe fera pour les navires & marchandiſes, conjointe- 


ment ou ſeparement, & tout dommage qui leur arrivera 
depuis leur charge & depart Juſques d leur retour & de- 


chargement, ſeront reputez avaries. Ordon. of 1681. 


Tit. 7. des Avaries. 

And it is certain the true 108 of the Word 
Average, is, ſuch Damages as happen to the Ship or 
Cargo during the Voyage, as the Loſs of Anchors, 
Mafts, Cables, Sc. but that which breaks up the 


Voyage, as in this Caſe a Capture. by Enemies, 
whereby the whole End, Purpole, and Deſign of the 


Cruize was abſolutely defeated by the actual raking of 


all the Men, Arms, Proviſions, Commiſſion, Officers, 

&c. cannot, from the obvious Nature, Circumſtan- 
ces, and Reaſon of the Thing, and the Authority of 
the Caſe of Depaba and Ludlow, be eſteemed barely as 


an Average to which the Inſurer is not liable, but 


muſt be conſidered as a total Breach of the Contract 
of Inſurance to which he 1s liable. 

If the Conſtruction contended for by the Defen- 
dant was to prevail, the Inſurer would rather be in- 
demnified from, than ſubjected to the Perils inſured 
againſt; for if a Taking happens at the Beginning 
of a Voyage inſured from one Port to another, or for 
a Time only, and the Voyage be thereby broke up, 


or the Time elapſed, the Recovery of the Ship will 
ruin the Inſured, and be a general Releaſe to the In- 


ſurer, who will alſo be thereby 3 from all 
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the Riſksin the Policy; whereby, if no ſuch Capture 
had happened, the Ship might have been loſt, and a 
Capture and Detention, breaking up the Voyage in- 
ſured, might put the Inſurer in a better Condition 


than if there had been no Capture at all, which can. 


not be the Meaning of the Parties, being inconſiſtent 


with the apparent Deſign of an Inſurance. 
Beſides, in this Cale, the Ship inſured is not to 


this Hour, as appears by the Verdict, reſtored to the 


Owners, neither is it worth their wha to pay Sal. 


vage and Charges, and raiſe Men to bring her home; 

and ſuppoſe they had, and ſhe had been taken again 
by the Enemy, the Time of Infurance was expired, 
and the Infurer in ſuch Caſe would have ſaid he was 


not liable, Therefore the Loſs in Queſtion muſt be 


\ conſidered as a total Breach of the TOY and not 


as a bare Average. 
1ſt, Here was a Taking and A Detention. 


2dly, All the Men, Commiſſion, Sc. taken and 


carried into France, and never retaken. 

3dly, Though the Ship was retaken, yet ſhe was 
not reſtored, and poſſibly never may. 

Athly, If reſtored, her Men, Arms, Proviſions, 


Sc. being taken, could not purſue the Purpoſe of the 


Voyage, and therefore the Inſured may abandon the 
Benefit of Salvage. 


zthly, The Verdict has found the Voyage was 7 ng 
by totally defeated, and that is ſufficient. 


There are many Caſes where the Plaintiff on a Po- 


licy, Intereft or no Intereſt, has recovered, though no 


total Loſs of the Ship, but becauſe by the Perils in 
the Policy, ſhe was rendered unable to perform the 
Voyage, as in the Cale of the Ludlow-Coftle, and the 
Caſe of the Providence, between Carter and Barrel, 
where the Ship came into $7. Ives, bound for London, 
but being leaky, the Cargo was unloaded, and the 
Ship ſold at Sz. Ives; tho' Te was proved ſhe might at 
a conſiderable Expence have been made fit to perform 
che Voyage, yet, as without it the Voyage could not 
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be performed, the Plaintiff recovered, though no Loſs 
at all of the Ship. 


So in the preſent Caſe, if the Ship had been bel 


in an Hour, ſhe could not have purſued the Voyage; 
for all the Men, Sc. were taken and carried into 


France, and therefore ſhe could not navigate herſelf, 


neither could ſhe have performed the Voyage inſured. 


But taking it upon the Footing of a Mager, as put 
by the Defendant's Counſel, what is the Wager ? It 


is, that ſuch a Ship, for, and notwithſtanding any 
Arreſts, Reſtraints, Sc. will fail from London to Ja- 
maica, or fail for three Calendar Months upon a 
Cruize (as the Adventure may be.) If therefore by any 

Arreſt, Taking, Detention, Fc. the Ship 1s totally 
prevented from proceeding in the Voyage, is not the 
Wager loſt? has not a Contingency inſured againſt 
happened 7 2 


Upon this Caſe, for the Reaſons aforeſaid, and 


many others ariſing from the Nature of the Contract 


of Aſſurance, and particularly upon the Authority and 
Reaſon in Depaba and Ludlow, the Plaintiff hoped for 
the Judgment of the Court in his Favour, Which was 
accordingly given, and the Judges were unanimous in 
their Opinion. Lex Mercat. Red. 272. Pond and 
King. 21 Geo. 2. 


62. The Broomfield was . at and from the 


Leeward Iſlands to Briſtol, Intereſt or no Intereſt, free 
of average Loſs, and without Benefit of Salvage, 
and, among other Underwriters, the Defendant ſub- 
ſcribed. The Ship in her Paſſage home was taken by 
a Spaniard, who took out four of her Men and the 
Captain, and put nine of his Men aboard, and or- 


dered them to carry her to Bilboa, for which Place 
her Courſe was directed; and on her Voyage there, 


and after having been in Poſſeſſion of the Enemy 
thirty-nine Hours, ſhe was retaken by the Terrible 
Privateer belonging to Liverpool, and carried into 
Waterford, from whence ſome Propoſals were made 
to the Owners of the Terrible, in order to her Releaſe, 


and 
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and Permiſſion to proſecute her intended Voyage to 

Briſtol, but not being agreed to, ſhe was brought to 
Liverpool, and after a Commiſſion of Appraiſement 

had iſſued out of the Admiralty, ſne and her Cargo 
was fold to pay the Salvage due to the Recaptors, as 

by Act of Parliament. 
One of her former Owners now bought the whole, 
and afterwards parcelled her out among ſeveral Gentle- 
men at Briſtol (who became Co- partners with him) 
to which Place ſhe was ordered, and where ſhe ar- 
rived; though, as the Plaintiff ſuppoſes, this could 
not be an Arrival agreeable to, or within the Intent 
and Meaning of the Policy in queſtion, under the 
Circumſtances above ſtated, viz. of her Capture, 

Re-capture, Appraiſement and Sale, and with an 

entire new Set of Owners, he thinks he 1s intitled 0 

a total Los. 

The Defendant, on the contrary, urges that this 
was no more than a bare Capture and Recapture, 

which he ſays has never been deemed a total Loſs; 

in Reply to which the Plaintiff affirms, that this was 

ſtill more, for the Ship after being retaken, was car- 

ried into Waterford by the Privateer, kept ſome con- 

| fiderable Time there, afterwards was carried into 

Liverpool, and there (as before mentioned) with the 
Cargo, appraiſed and fold to pay the Salvage, and a 

new Set of Owners engaged before ſhe ſer out for 
| _ Briſtol, by which the whole Voyage was altered and 
ll loſt. 

And to juſtify this Plea, he quoted Lord Chief 
Juſtice Lee's Sentiments when he gave Judgment 1 in 
the Caſe of the * Salamander, viz. 

We mult not judge this Cauſe by the Rules of 
the Civil Law, but we muſt judge it by the Rules 
8 «of the Common Law, and determine on this Policy 
=_ < an Agreement and Contract between the Parties, 
11 © whoſe Intention and Meaning, when they en- 

66 ter into it mut govern; and although in the 
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ce Civil Law, to make a Forfeiture of an Inſurance, 
« there mult be a total Loſs of Property, that is not 


« a Reaſon why it ſhould be required in this Caſe, 


« becauſe here the Policy, by the Words of it ex- 


« tends to Accident, where there may be no Loſs of 
« Property, as taking by Pirates, Enemies, Men of 
« War, Sc. And this (his Lordſhip declared) was 
taken Notice of by Lord King, in the Caſe of De- 
« gpaba and Ludlow, where there was no Alteration of 
« the Property by that Capture, as Sweden was not 
« at Warwith England, and yet that was deemed a 
« total Loſs : but in the preſent Caſe, here was a 


« Capture by an Enemy; and his Lordſhip farther 


« ſaid, that the Queſtion on the Salamander was not 


« whether the Property of the Privateer was Joſt by 
« this Capture, but whether the Capture was ſuch a 
« Peril, as is inſured againſt? The Judges were un- 
«* animouſly of that Opinion, and Judgment was 


„given for the Plaintiff.” Verdict for the Defen- 


dant. Lex Mercat. Red. 280. At Guildhall after 


Mich. 1730. Daubony v. Read. 
65. Peter Joyce, a Mariner, being a Part: Owner of 


one Moiety of a Ship called the Goodfellow Privateer, 


together with the other Owners, fitted her out in a war- 


like Manner, to cruize againſt his Majeſty's Enemies, 
and in April 1744, obtained a proper Commiſſion for 
that Purpoſe from the Lords of the Admiralty : Mr. 
Joyce, being himſclf the Maſter of the Ship, and 
abroad, employed Meſſrs. George Fitzgerald, Uncle 
and Nephew, and Partners, to make an Inſurance tor 
his Intereſt and Uſe: They accordingly procured a 
Policy of Inſurance for 10007. hereafter particularly 
ſet forth, to be ſigned by ſeveral Underwriters, among 
whom the Defendant Om Pole under wrote for 


100 J. on the 3 iſt Auguſt 17 
Mr. George Fitzgerald * F died in March 


1743; and the Right of Action on this Policy ſur- 
vived to Mr. George Fitzgerald the now Plaiatiff, 
The Purpoſe for which the Goodfetlow Privateer was 
fitted out and employed during the Time for * 
? the 
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the Inforages was made being on the 14th Day of 


June 1744, totally defeated by a Mutiny of the Sail. 
ors on board, their Deſertion from her, and carrying 


off the Fire- arms belonging to the Ship; the Plain. 
tiff, in Hi ary Term 74, on the Behalf, and for 


the Uſe of Peter Jayce, brought an Action on the Caſe 
in the Court of King's Bene h, againſt the Defendant 


Charles Pole; in Wich he declares as follows : 
Whereas on the 2 iſt Day of Auguſt in the Year of 
our Lord one thouſand ſeven hundred and forty-four, 
the ſaid Gerrge the Elder, and George the Younger, 
whom the faid George the younger hath ſurvived, 


were Partners t together! in the Way of Trade and Mer: 
chandize, to wit, at London aforeſaid, in the Pariſh 


of St Mary Le Beco, in the Ward of Cheap; and 


the ſaid George the Elder, and George the Younger, 


being ſo Partners together, on the lame Day and 


Year.. at London aforeſaid, in the Pariſh and Ward 


aforeſaid, according to the Cuſtom of Merchants, 


cauſed to be made a certain Writing or Policy of 


Inſurance, purporting thereby and containing therein, 
that the ſaid George the Elder and George the Younger, 


by the Name of George Fitzgerald and Company, as 


well in his own Name, as for and in the Name and 
Names of all and every other Perfon and Perſons to 
whom the ſame did, might, or ſhould appertain in 


Part or in all, did make Aſſurance, and cauſe him- 


ſelf and them, and every of them, to be inſured, loſt 
or not loſt, at and from Jamaica, 10 any Ports and 


Places where and whatſoever, at Sea, or Shore, a cruiſ- 


ing from Port to Paris, and from Place to Places, for 


and during the Term and Space of four Calendar Months, 


upon the Body, Tackle, Apparel, Ordnance, Muni- 


tion, Artillery, Boat, and other Furniture, of and in 


the good Ship and Veſſel called the Goodfellow Priva- 
reer, whereof was Maſter under God, for that pre- 


ſent Voyage, Peter 7eyce, or whoſoever elſe ſhould 
go for Maſter in the ſaid Ship, or by whatſoever 


other Name or Names the ſame Ship, or the Maſter 


thereof, was or ſhould be named, or called; Hl 
the 


y * 
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the Adventure upon the ſaid Ship, c. and immediately 


following the fourteenth Day of June then laſt; and ſo 
ſhould continue until the ſaid Ship, with all her ſaid 
Tackle, Apparel, Sc. ſhould be arrived at any Ports 
where and whatſoever, a cruiſing from Port to Ports, 
and Place to Places, for and during the Term and Space 
of four Calendar Months, commencing as above writ- 


ten, without Prejudice to that Inſurance; the ſaid Ship, 
Sc. for ſo much as concerned the Aſfured, was and 
ſhould be valued (one half Part of the Ship) at one 


thouſand Pounds Sterling, without further Account 
to be given by the Aſſured for the ſame. Touching 


| D 
the Adventüres and Perils which they the Aſſurers 


were contented to bear, and did take upon them in 


that Voyage, they were, of the Seas, Men of War, 


Fire, Enemies, Pirates, Rovers, Thieves, Jettizons, 
Letters of Mart and Countermart, Surpriſals, Tak- 
ings at Sea, Arreſts, Reſtraints Lig Detainments of 


all Kings, Princes and People, of what Nation, Con- 


dition, or Quality ſoever, Baratry of the Maſter and 
Mariners, and of all other Perils, Loſſes, and Miſ- 
fortunes, that had or ſhould come to the Hurt, De- 
triment or Damage of the ſaid Ship, &c. or any Part 


thereof: And in Caſe of any Lois or Misfortune, it 


ſhould be lawful to the Aſſured, their Factors, Ser- 
vants, and Aſſigns, to ſue, labour, and travail, for, 
in and about the Defence, Safeguard and Recovery 
of the ſaid Ship, Sc. or any Part thereof, without 

Prejudice to that Inſurance; to the Charges whereof 
they the Aſſurers would contribute each one, accord- 
ing to the Rate and Quantity of his Sum therein aſ- 
fured : And it was agreed by them the Inſurers, that 
that Writing or Policy of Aſſurance ſhould be of as 
much Force and Effect as the ſureſt Writing or Po- 


licy of Aſſurance, theretofore made in Lonabard. Street, 5 


or in the Royal Exchange, or elſewhere in Londo 
And ſo they, the Aſſurers, were contented, , Log did 

thereby promiſe and bind themſelves, each for his 
own Part, their Heirs, Executors, and Goods, to the. 
Aſſured, their Executors, Adminiftrators and Afigns, 
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for the true Performance of the Premiſes; confeſſino 
themſelves paid the Conſideration due unto them for 
that Aſſurance by the Aſſured, at and after the Rate 
of twenty Guineas per Cent. And in Caſe of Loſs 
(which God forbid !) the Aſſured to abate but two 
Pounds per Cent. the Aſſurers being free from al! 
Average ; as by the ſaid Writing or Policy of Aſſur- 
ance, it doth and may more fully appear: Of which 
ſaid Writing, or Policy of Aſſurance, fo made as afore- 
ſaid, he the ſaid Charles, afterwards, to wir, on the 
faid thirty-firſt Day of Auguſt, in the ſaid Year of our 
Lord one thouſand ſeven hundred and forty-four, at 
London aforeſaid, in the Pariſh and Ward aforeſaid, 
had Notice; and thereupon he the ſaid Charles, after- 
wards, to wit, upon the ſame Day and Year afore- 
ſaid, at London aforeſaid, in the Parith and Ward 
aforeſaid, in Conſideration that the ſaid George the 
Elder, and George the Younger, at the ſpecial Inſtance 
and Requelt of the ſaid Charles, had undertaken, and 
then and there faithfully promiſed the faid Charles to 
perform and fulfil every Thing in the ſaid Writing 
or Policy of Aſſurance mentioned on their Parts and 
Behalfs to be performed and fulfilled ; and had then 
and there paid to the ſaid Charles twenty Guineas as 
a Reward for the Inſurance of one hundred Pounds 
upon the ſaid Premiſſes mentioned and contained in 
the ſaid Writing or. Policy of Aſſurance; he the ſaid 
Charles undertook, and then and there faithfully pro- 
miled the ſaid George the Elder and George the Young- 
er, that he the ſaid Charles would become, and he 
did then and there become an Aſſurer to the ſaid 
George the Elder andGeorge the Younger, for the Sum 
of one hundred Pounds, on the Premiſſes mentioned 
in the ſaid Writing or Policy of Aſſurance; and that 
he the ſaid Charles would perform and fulfil every 
Thing in the ſaid Writing, or Policy of Aſſurance, 
contained. to: be performed on his the ſaid Charles's 
Part and Behalf as ſuch an Aſſurer, as to the ſaid 
one hundred Pounds by him ſo aſſured; and then and 
there ſubſcribed the ſaid Writing, « or Policy of Aſſu- 
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' rance, for the Aſſurance of the ſaid one hundred 


Pounds: And the ſaid George, the now Plaintiff, 


further ſaith, the ſaid Inſurance, ſo made by the ſaid 


George the Elder and George the Younger, as afore- 


| faid, was made for, and on Account of, and in Truſt 
for, and for the Uſe and Benefit of Peter Joyce; and 
that the Intereſt which the ſaid Peter Joyce, at the 
Time of making the ſaid Inſurance, as aforeſaid, and 
during the ſaid Cruize and Voyage hereafter mentioned, 


had in the ſaid Ship, being a Privateer amounted to a 
large Sum of Money, to wit, two thouſand Pounds and 
upwards; and that the ſaid Ship, on the ſaid 14th 
Day of June, in the ſaid Writing or Policy of Affur- 
ance mentioned, in the ſaid Year of our Lord one 
thouſand ſeven hundred and forty four, being at Ja- 
maica aforeſaid in Parts beyond the Seas in good Safe- 


ty, ſet fail and departed from thence in and upon 


her ſaid intended Voyage a Cruiſing, according to the 
Intention of the ſaid Writing, or Policy of Afturance 


and from and after the ſaid fourteenth Day of Zune, 
was a cruiſing from Port to Ports, until the ſaid Ship 


afterwards, and within the ſaid four Calendar Months, 
commencing from the ſaid fourteenth Day of June, 
to wit, on the twenty-third Day of September, in the 


ſaid Year of our Lord one thouſand ſeven hundred and 
forty-four, then ſailing upon the High Seas, and at a 


great Diſtance from Jamaica aforeſaid, and proceed- 
ing in her ſaid Voyage, was, in a mutinous Manner 
by Force and Arms, againſt the Will of the then 
Maſter and Officers of the faid Ship, ſeized, taken, 


reſtrained, and detained by the greateſt Part of the 


Mariners then on board her; and the Command, 
Direction and Goyernment thereof were taken from 


the ſaid Maſter ; and the ſaid Ship was not permitted 


to ſail and proceed in her ſaid Voyage a cruiſing any 


longer, but was then and there, contrary to, and 


againſt the Will of the ſaid Maſter and Officers, by 
the ſaid Mariners, in a mutinous Manner, carried 
back again to Jamaica aforeſaid 3 where the ſaid Ma- 
riners afterwards, to wit, on the thirteenth Day 1 the 
ame 
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ſame September, being then and there arrived with the 
ſaid Ship, againſt the Will of the ſaid Maſter and Ojj.. 
cers, run away from the ſaid Ship, with the Boats be- 
longing to the ſame Ship, and totally quitted and deſerted 
ker, whereby, and by Means whereof, the ſaid- Ship 
did not, nor could not, perform her ſaid Voyage a Cruiſ ine, 
for and during the ſaid four Calendar Months, according 
to the Intention of the ſaid Writing or Policy of Af. 
ſurance; but, from the Time of taking, ſeizing, and 
detaining of the ſaid Ship, as aforeſaid, for and dur- 
ing the Reſidue of the ſaid four Calendar Months then 
to come and unexpired, was totally diſabled to per- 
form the lame: whereby the Owners and Proprietors 


of the ſaid Ship totally loſt all Profit, Benefit, and 
Advantage that might have accrued to them in and 


from the ſaid Cruize during the Reſidue of the ſaid 
four Calendar Months. Of all which Premiſſes the 
ſaid Charles Pole afterwards, to wit, on the firſt 
Day of May, in the Lear of our Lord one thouſand 
ſeven hundred and forty-five, at London aforeſaid, in 
the Pariſh and Ward aforeſaid, had Notice, and was 
then and there requeſted by the ſaid George the Elder 
and George the Younger, to pay them ninety- eight 
Pounds, Parcel of the ſaid one hundred Pounds; de 

ducting two Pounds Reſidue thereof, in reſp ect of 


the ſaid Loſs, which the ſaid Charles. e A to 
the Form and Effect of the ſaid Writing, or Policy of 


Aſſurance, and of his ſaid Promiſe and | Undertaking, 
then and there ought to have paid to the ſaid Gearge 
the Elder, and George the Younger. 
There were two other Counts in the Declaration, 
which, being found for the Defendant, are not ma- 
terial. 

To this Declaration che Defendant pleaded the 
general Iſſue. _ 

The Cauſe was tried at the Sittings! in London, be- 
fore Lord Chief Juſtice Lee, by a ſpecial Jury; when, 


at the Requeſt of the Defendant's Counſel, a ſpecial 


Verdict was found that the ſaid Charles, on the thirty- 
firſt Day of gu, in the Year of our Lord one 
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thouſand ſeven hundred and forty-four, in the City 
of London, did ſign and ſubſcribe the Policy of Af- 
ſurance in the Declaration mentioned, in the Words 
and Figures following; that is to ſay, 

In the Name of God, Amen. George Fitzgerald 
and Company, as well in his own Name, as 705 and 
in the Name and Names of all and every other Per- 
ſon or Perſons to whom the ſame doth, may, or 
ſhall appertain, in Part, or in all, doth make Aſſur- 
ance, and cauſeth himſelf and them, and every of them, 
to be inſured, loſt or not loſt, at and from Jamaica, 
40 any Ports and Places where and whatſoever, at Sea 
or Shore, a cruifing from Port to Ports, and Place to 
Places, for and during the Term and Space of four Ca- 
iendar Months, upon the Body, T ackle, Apparel, 
Oranance, Munition, Artillery, Boat and other Furni- 
ture, of and in the Good Ship or Veſſel called the 
Cordfellow Privateer, whereof is Maſter, under God, 
for this preſent Voyage, Peter Foyce, or whoſoever 
clic ſhall go for Matter in the ſaid Ship, or by what- 
lever other Name or Names the fame Ship or the 
Maſter thereof, 1s or ſhall be named or called, begin- 
ning the Adventure upon the ſaid Ship, c. from and 
immediately following the fourteenth Day of June 
Jaſt; and fo ſhall continue and endure until the ſaid 
Ship, with all her ſaid Tackle, Apparel, &c. ſhall 
be arrived at any Ports and Places where and wha!ſo- 

ever, a cruiſing from Port to Ports, and Place to Places, 
for and during the Term and Space of four Calendar 
Months, commenting as above written, without Preju- 
dice to this Inſurance; the ſaid Ship, Sc. for ſo much 
as concerns the Aſſured, is and ſhall be valued (one 
Half part of the Ship) at one thouſand Pounds Sterl- 
lag, without further Account to be given by the Aſ- 
lured for the ſame. Touching the Adventures and 
Perils which we the Affurers are. contented to bear, 
and take upon us in this Voyage, they are of the 
Seas, Men of War, Fire, Enemies, Pirates, Rovers, 
Thieves, Jettizons, Letters of Mart and Counter- 
mart, Surprizals, Takings at t Sea, Arreſts, Reſtraints, 


and 
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> Princes and People, 
el. Baratry of the 


and Detainments, of 2) INS 
of what Condition or 


| Maſter and POO wt or al other Perils, Loſſes 


and Misfortuncs, that have or ſhall come to the Hurt, 


Detriment or Bange of the laid Ship, Sc. or any 
Part thereof: And in Caſe of any Loſs or Misfor. | 


tune, it ſhall be lawful to the Aſſureds, their Factors, 


| Servants and Aſſigns, to ſue, labour and travail, for, 


in and about the Defence, Safeguard, and Recovery 
of the ſaid Ship, or any Part thereof, without Preju- 
dice to this Inſurance; to the Charges whereof we the 
Aſſurers will contribute each one according to the 
Rate and Quantity of his Sum herein aſſured. And 
it is agreed by us the Inſurers, that this Writing or 
Policy of Affurance ſhall be of as much Force and 
Effect, as the ſureſt Writing or Policy of Aſſurance 
heretofore made in Lombard Street or in the Royal 
Exchange, or elſewhere in London; and fo we the Af 
ſurers are contented, and do hereby promiſe, and 
bind ourſelves, each one for his own Part, our Heirs, 
Executors, and Goods, to the Aſſured, their Execu- 
tors, Adminiſtrators, @ 180 Aſſigns, for the true Per- 
forinance of the Premiſſes; confeſſing ourſelves paid 
the Conſideration due unto us for this Aſſurance, by 
the Aſſured, at and after the Rate of twenty Guineas 
per cent. and in caſe of Loſs (which God forbid!) the 
Aſſured to abate but two Pounds per cent. the Aſſure. 

beins free from all Average, In Witneſs whereof, we 

the "Affurers have fubſcribed our Names and Sum, 

Aſſured in London, this zoth of Auguſt 1744, 100!. 
Charles Pole, one hundred Pounds Prem. received 

31ſt Aue 7271 8 174 4A, 

„ And the ſaid Wives further ſaid, that the ſai 
is Ship GoodPellom was ſafe at Jamaica, the 14th Day 
ce of Tune one thouſand ſeven hundred and forty four; 
e and failed from thence the ſame Day upon the 
Cruize in the Policy before mentioned; and tha: 


de the faid Ship was an Eugliſb Privateer, and duly 


0 commiſſioned as ſuch by the Lords Commiſſioners 
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* of the Admiralty of Creat britain, 
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« And the ſaid Jurors further ſaid, that during all 
| © the Time of the ſaid Cruize, there was open War 
carrying on by the King of Great Britain againit 


« the French King and the King of Spain; and that 


« on the Tenth Day of July one thouland ſeven 


% hundred and forty-four, the ſaid Ship Goodfeiloro, 


« in her ſaid Cruize, met with a French Ship, with 
Money and Goods on board to the Value of four 


* thouſand and two hundred Pounds Sterling, and made 


Prize thereof ; and that afterwards, viz. upon the 
* 3iit Day of Augiſt following, Peter Joyce, the 
Captain of the ſaid Ship Goodfellow, being through 
Illneſs unable to continue in the Command of the 
* laid Ship Goodfellow, quitted the ſaid Ship, with 
* the Conſent of all the Crew thereof ; and the Firit 
Lieutenant thereof, Fohy Huſſey, was, by joint 
* Conſent of the ſaid Captain, and all the Sailors and 
Mariners belonging to the ſaid Ship, appointed 
“Commander thereof. And the ſaid Jurors, upon 
| © their ſaid Oath, further ſaid, that the ſaid Ship 
| © Goodfellow, under the Command of the ſaid John 
| © Huſſey (on whom the ſaid Commander would neceſ- 
| © farily have devolved, in Caſe of the ſaid Captain 
* Peter Joyce's Death) was failing on the ſaid Cruize, 
tor a Port or Place called the River of Dogs, to 
procure Water; and afterwards, whilit the ſaid Ship 
was neceflarily failing for the ſaid River of Dogs as 


| 
[- 66 


cc 


in the ſaid Policy, viz, on the twenty-third Day of 
September one thouſand ſeven hundred and forty- 
tour, the Crew of the ſaid Ship mutinied againſt 
the ſaid Commander John Huſſey, and Officers; and 
by Force carried the ſaid Ship, againſt the Will of 


the ſaid Commander John Hulſey, and Officers, 


maica; and, before her Arrival in Port there, 
' Cauſeleſly, againſt the Conſent of the ſaid Com- 
mander John Hulley, ſeized the Boat, Fire Arms, 
and Cutlaſſes belonging to the faid Ship Goodfellow, 
and carried off the ſame, and deſerted the {aid Pri- 
| 8 2 * Vateer; 


aforeſaid, and within the four Months mentioned 


* who could not reſiſt the ſame, back towards 74 
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vateer; by which the ſaid Cruize was totally pre. 


vented and Joſt for the Remainder of the ſaid tour 
Months, from the ſaid twenty-third Day of Seplem. 
ber: And the laid Jurors, upon their ſaid Oaths, 


further ſay, that the ſaid Ship arrived at PJainaicg | 


upon the 29th Day of September, in the ſaid Year 


1744, and was there in good Safety at and after 


the End of the four Months aforeſaid ; but was 
prevented by the ſaid Mutiny and Deſertion from 


further purſuing her ſaid Cruize : And the faid Ju- 
 rors, upon their ſaid Oath, further ſay, that the In. 


ſurance upon the ſaid Ship Gocdtellow was made ft; 


the Account of Peter Joyce the Owner, and alſo the | 


Captain for the former Part of the Cruize ; and thet 


the ſaid Peter Joyce had Intereſt in the ſaid $i | 
Goodfellow is the Amount of the Sum inſured, | 
but whether, upon the whole Matter by them the | 
ſaid Jurors in Form aforeſaid found, the aforeſaid | 
Charles Pole did undertake and promiſe in Manner | 
and Form within written, or not, the ſaid Jurors | 


know not, but pray the Advice of the Court there- 


upon: And if, upon the ſaid whole Matter by the | 
ſaid Jurors in Form aforeſaid found, the laid Court 


ſhall be of Opinion that the aforeſaid Charles Pol. 


did undertake and promiſe in the Manner and 


Form within written; then the ſaid Jurors, upon 


their ſaid Oath, ſay, that the ſaid Charles did un- 
dertake and promite in the Manner and Form as 
the laid George Fitzgerald within hath declared, and | 


aſleſs the Damages of him the ſaid George Filzgt. 
rald, upon the Occaſion, befides his Colt and 


Charges, about his Suit in this Behalf ſuſtained, to 
ninety and cight Pounds ; and, for theſe Coſts and | 
Charges, to forty Shillings : But if upon the faid | 
| Jurors, in Form aforc- | 
ſaid, found, the ſaid Court ſhall be of Opinion, 

that the ſaid Charles Pole did not undertake and | 


whole Matter by the ſaid 


promiſe in Manner and Form as the ſaid Charles 


Pele, by his Plea, hath alledged; thenethe ſaid Ju- 
rors, upon their ſaid Oath, ſay, that the ſaid (Re 
ee Fole 


« Pole 
« Form 
« alleds 

Upon 
on Arg 
upon WI 
chequer 
the Jud. 
eight Ju 

Ine 1 
ment ag 


7 quer Ct 


and the 
tiereup! 
Argu 
It 18 
and Cru 
mainder 
—]t1s 4 
Cruize 
the Shi 
That 
the fou! 
The 
happen 
Terms 
Tho. 
tion of 
into Pf. 
and 1n « 
The 
ſpecified 
ns: A 
certain 
Hen: 
lated to 
in reſpe 
fured C( 
real Lo 


Of Porricits of ASSUuR ance, 26t 


« Pole did undertake and promiſe in Manner and 
« Form as the ſaid Charles Pale, by his Plea, hath 
« alledged.” 

Upon this Verdict, the Court of King” s Bench, up- 
on Argument, gave Judgment for the Plaintiff; 
upon which a Writ of Error was brought in the Ex- 
chequer Chamber; and, after twice arguing the Caſe, 
the Judgment, by the unanimous Opinion of all the 
eight Judges of the ſaid Court, was reverſed. 

The Plaintiff brought his Writ of Error in Parlia- 
ment againſt the judgment pronounced in the Exche- 

ver Chamber. The general Errors are aſſigned; 
and the Defendant has pleaded there is no Error; and 
thereupon Iſſue is joined. 

Argument for the Plaintiff. 

It is found, that by the Mutiny, Sc. the Voy age 
and Cruize was totally prevented and loſt, for the Re. 
mainder of the four Months, from the 23d September. 
Alt is averred, that Peter Joyce had Intereſt during the 
Cruize in the Ship, and found, that he had Intereſt in 
the Ship to the Amount of the Sum inſured: 

That the Ship was in Being at and after the End of 
che four Months. 

The general Queſtion is, Whether an Event has 
happened, upon, which the Underwriters, by the 
Terms of the Policy, are to pay ? 

Though different Accounts are given of the Inven- 
tion of Inſurances, yet they certainly were brought 
into Practice by Merchants for the Sake of e 
and in order to divide the Riſk. 

The Nature of the Contract originally was, that a 
ſpecified Voyage ſhould be performed free from Pe- 
rils: And, in caſe of Accident, the Inſurer was, for a 
certain Price, to bear the Trader harmleſs. | 

Hence it followed, that this Contract originally re- 
lated to the Safety of a Voyage particularly deſcribed, 
in reſpect either of Ship or Cargo; and that the In- 
{ured could not recover beyond the Amount of his 
real Loſs: T herefore, without abandoning what was 


— 3 1 ſaved 
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ſaved to the Inſurer, he could not recover the whole 
Value, except in caſe of total Loſs. 

A very inaccurate Form of this Contract was an- 
ciently uſed among Merchants, and drawn by them. 
ſelves. 

It was brought into England by Perſons who came 
from abroad, and ſettled in Lombard-Street. 


The Terms of this Contract, tho' very imperfectly | 
penned, haying acquired a Senſe from the Ulage of 
Merchants, the Form is followed to this Day; and | 


every Policy refers to thoſe made in Lombard-Street, 


Hence, contrary to the general Rule, Parole Evi. 
dence is admitted to explain this Contract, though in 
Writing: And the Words are controuled, or liberally } 


ſupplied, by the Intent of the Agreement, the Ulage 
_ of Merchants, and, above all, by judicial Determi- 


nations, which are the ſtrongeſt Evidence of the re- | 


ceived Law of Merchants. 


Upon theſe Policies, the Voyage, and not the bare 


Safety or Exiſtence of Ship or Cargo, is the Subject— 
matter of the Inſurance. 


In Proceſs of Time Variations were made, by ex- | 
preſs Agreement, from the firſt Kind of Policy: It 
being troubleſome to the Trader to prove the Value of 


his Intereſt, and aicertain the Quantity of the Los, 


he gave ho inſurer a high Premium to agree to eſti- 
mate his Intereſt at a preciſe Sum, and to give up his 


Claim to what might be ſaved; and the Inſured, on 


the other hand, waved any Claims of Contribution, in 


Reſpect of Accidents which might obſtruct, but not | 


defeat the Voyage. 


I 0 recover upon this kind of Policy, the Inſured I 
need only prove, that he had an Intereſt, without | 


{hewing the Value, 


Caſes where it might not be proper for the Trader | 
to diſcloſe the Nature of his Intereſt, introduced | 
third Kind of Policy; where the Inſurer diſpenſed } 
with the Inſured having any Intereſt either in Ship or | 


Cargo. | 3 
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In theſe two laſt Kinds of Polices, valued free from 
Average, and Intereſt or no Intereſt, it is manifeſt that 
the Performance of the Voyage or Adventure, in a 
reaſonable Time and Manner, and not the bare Exiſ- 
tence of the Ship or Cargo, 15 the Ob; ect of the Inſu- 
rance; and jo it has been often n edjudged, as appears 
by the ſeveral Caſes following. 

* Inſurance on a Hoy uled for a Packet-Boat from 
Helvoelſluys to Herwich, Intereſt or no Intereit, with- 
out further Account. The Hoy was taken by a Swwe- 
diſh Ship (though no War then between Sweden and 
| Great Britain, ) After being nine Days in the Cuſtody 

of the Soediſi Ship, the Hoy was retaken by an Eu- 
gliſb Man of War, carried to Copenhagen, and from 
thence to Harwich, where ſhe was at the Time of the 
Trial. —A Verdict was given for the Plaintiff, ſub- 
ject to the Opinion of the Court of C. B. The Caſe 
was twice argued, firſt by Civilians, and then by 
common Lawyers; and the Court gave Judgment 
tor the Plaintiff, though the Ship was then in Being 
at Hlarcoich. The Queſtion was not, whether the 
Property of the Ship was loſt by the Capture; but 
Whether the Capture was a Peril inſured againſt, and 
had happened in the Voyage ? 

Inſurance on the Ship called the Ludlow Caftte l Man 
of War, from Jamaica to Englend, Intereſt or no In- 


tereſt, free of Average, &c. This Ship was in her 4 
Voyage compelled by Storm at Sea to put into Auli- 0 
1 where Admiral Knowles, being in want of a = || 
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Hulk for his Majeſty's Service, thought proper to 1 


convert the Ludlow Co/ile to that Uſe.— The Treaſure 1 | if 
on board her was is ught Home in the Scarborough, 148 1 
————- The |nfured brought his Action; and though : 
it appeared in Evidence that the Ship was exiſting, dit I} | 1 
was determined, and by a ſpecial Jury a Verdict given i 1H 
accordingly, that, the Voyage from Jamaica being Walt 
loſt, the Plaintiff was intitled to recover, which he | i 


did, Barclay and Collier. Mich. 17 Geo, 2. B. R. 


—_— 
—_—__— — 


1085 5 and Tabb. See P. 238. 
8 4 Inſurance 
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Infurance on the Sarah Galley, at and from London 
to Gibra/tar, and from thence to London, valued at 
the Sum inſured. - This Ship was chartered from 
London to Gibraltar, and thence to the Nore, to re- 


ceive Orders from the Freighter; and the Plaintiff 


was the ſole Owner of the Ship. The Ship arrived 
at Gibraltar in June; and was loaded with Wines b 
the Freighter's Correſpondent for her Return Voyage. 
by Gibraliar the Ship was ſeized by the Saliſbury and 
Solebay Men of War. The Maſter was turned out of 
Poflellion, and ſeveral of the Sailors impreſſed. The 
Captors proceeded againſt the Ship and Cargo as for- 
feited. — The Ship was ordered to be reſtored ; and 
as ſent by the F ſreighter s Correſpondent with a Cargo 
for Dunkirk; where ſhe was afterwards overſet and 
Joſt. An Action was brought by the Inſured; and 
though it was relied on for the Defendant that the 
Ship v was not totally loſt, but had been delivered, at- 
ter the Capture, to the Agent of the Freighter, and 
by him ſent another Voya age; yet as the taking at 
Cilraltar was a Breach of the | Policy in the Voyage, 
whereby the Return Voyage was prevented, a ſpeclal 
Jury gave the Plaintiff a Verdict for a total Los; 
and he had Judgment accordingly. Storey and Brown. 
Tri. 8 and 19 Geo. 2. 1746. B. N. 
Inſurance on the Auna, at and from any Port, or 
Place, or Degree of Latitude, whereſoever the Ship 
night be on the 7th May 1741, to any Port, Place, 
and Degree of Latitude, until her Arrival at London, 
Intereſt or no Intereſt, free of Average, &c. This 
Ship was a Tender to the Ships ſent to the South Sea 


8 the Command of Lord Anſon, and proceeded 


to the Iſland of Juan Fernander, where ſhe was un- 


loaded, and diſcharged the King's Service: But being 


in Want of Stores to return to England, he was ſold 
for the Uſe of the Flect, by the Captain, for 3oo!: 
for which he received a Bill on the Commiſſioners of 
the Navy, afterwards paid to the Plaintiff, the ſole 
Owner, together witn the Freight, and all rhe Sailors 
Wages, to the Time 04 the Sale of the Ship. The 

Plaintiff 
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Plaintiff and Owner alſo received 64101. for the 

Freight of the outward bound Voyage, and 25904. as 
ſeven Months Freight, being the Time computed the 
Ship would have taken to return Home. An Action 
was brought on the Policy; and altho' it was inſiſted 
on for the Defendant, that the Ship had not been de- 
ſtroyed by any Peril in the Policy; but fold by the 
Owner for the Uſe of the Government, who had, for 
the Conveniency of the Service, diſpoſed of her as 
was thought fir; and that the Inſured had actually 
received a Price and Freight for her, as having per- 
formed her homeward- bound Voyage ; ſo that, if 
there was any Loſs in Point of Value, it would only 
be a partial and Average Loſs, which was expreſsly 
not to charge the Inſurers: Yet upon all the above 
Facts (agreed between the Parties) as the Ship had 
becn rendered incapable of performing the Service for 
which ſhe was fitted out, viz. attending the Fleet in 
the South Seas, and Home: the Plaintiff recovered * 
Verdict for a total Loſs, by a ſpecial Jury, agreeable 
to the Directions of the Court. Hanbury and King. 

Mich. 19 Geo. 2. B. R. 1746. 

Inſurance on Goods in the Durſtox Galley, Intereſt 
or no Intereſt, free of Average, &c. at and from Ja- 
ſaica to Priſtol. The Ship was, in her Voyage, ta- 
ken by a Spaniſh Privateer, and carried into a Port in 
San; where, after being kept eight Days, ſhe was 
cut out by an Engliſbo Privateer. The Inſured brought 
an Action on the Policy: The Inſurer inſiſted it was 

only an Average Loſs, the Ship and Goods exiſting, 
and, by Statute, were to be reſtored to the Owners on 
Savage: But it was determined, and, by a ſpecial 
Jury, a Verdict given accordingly, t that, notwith- 
ſtanding the Exiſtence of the Ship and Goods, yet the 
inſured Voyage being loſt, the Plaintiff was intitled to 
recover upon that Policy. Dean and Diiker, Hil. 
19 Geo 2. 1740 B. R. ; 

Inſurance on the Diſpatch Galley, Intereſt or no 
Intereſt, free of Average, &c. from Jamaica to Hull. 
In her Voyage ſhe was taken by a bench Privateer, 


and 
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and carried to Hamburgh; and, after being twelve 
Days in the Hands of the Enemy, ſhe was taken by 
Hurſt, Maſter of an Engliſh Ship, and brought to Log. 


don; where ſhe was adjudged to be reſtored to the 


Owner, paying Salvage. 'The Owner ſold the Ship, 
and paid the Salvage. An Action being brought on 
the Policy, notwithſtanding the Ship had not been 
loſt, but was ſold by the Owner, it was held to have 


been a Loſs of the Voyage; and the ſpecial Jury 


gave a Verdict Cones as Whitehead and Bance. 
Mich. 23 Geo. 2. 1749. 
Many other Sorts of 8 upon other Sorts 
of Things in the Nature of Wagers, or Bargains up- 
on Contingencies, have been introduced; concerning 


which the ASFevment of the Parties is the Rule rad 
_ governs, 


That a Man ſhall live ſuch a Time; that one Man 


ſhall outlive another: That a Voyage ſhall be per- 


formed in a given Time; that a Ship ſhall arrive at 
ſuch a Port before ſuch a Fair; and every other Con- 


tingency, may be inſured at a fixed Sum. 
Many Merchants, with a View to their own Gain, 


as well as public Service, deſiring to engage in fitting | 


out Privateers, the greateſt Expence of which con- 
fiſts in the Outſet, the Victualling, the Stores, the 
Advance-money paid the Sailors, &c. they bethought 
themſelves whether they could divide the Riſk by In- 
ſurance. 


By the firſt Kind of Inſurance (Open Policies) they 


could not do it, becauſe there was no Cargo: And 
the Value of the Ship was not the Meaſure of the 
Owners Expence and Riſk. 

They could not do it, according to the ſecond or 
third Kind, deſcribing any particular Voyage. The 
Way, therefore, taken was to inſure the Ship from 
all Perds enumerated, as a Privateer, to cruize during 


a limited Time: And fach Inſurance of Privateers is a 


modern Practice. 


The very End of this Contract ſhews, that the Ca- 
pacity of the Ship to cruize notwithſlanding Ze Perils, 


and 
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and not the Exiſtence or the Property of the Ship, at 
the End of the limited Term, is the Subject matter of 
ſuch an Inſurance: And this is not only the obvi- 
ous Meaning of the Parties, to ſuch a Contract; but 
judicial Determinations have declared this to be the 
Senſe. ; 
Inſurance for three Months, from the tt Decom- 
Jer 1744, upon the Salamander Privateer, to any Port 
or Places whatſoever, Intereſt or no Intereſt, free of 
Average, &c. The Privateer was taken in the ſecond 
Month by a French Man of War; who took the 
Captain, and moſt of the Privateer's Men, with the 
Commiſion and Proviſions, on board his own Ship, 
and was carrying his Prize into France. On the 25th 
of February the Privateer was retaken by an Engl 
Ship, which took the Salamander with her on a Cruize, 
and then carried her into 7/91, where ſhe remained. 
—An Action was brought on the Policy, and a ſpe- 
cial Verdict found; upon Argument of which, the 
Court of King's Bench unanimouſly gave Judgment 
for the Plaintiff : And againſt this Judgment no Writ 
of Error was ever brought. Pond and King. See 
Page 239. 
Inſurance on a Privateer for two Months.——In 
the firſt Month ſhe was taken by the Enemy, and re- 
taken by Admiral Martin; who, before the End of 
the firſt Month, ſent her into Briſtol. The Pri- 
vateer had' received no Damage in the Engagement 
in which ſhe had been raken, but what might have 
been repaired without any great Expence, if ſhe could 
have been put into a Dock : But when ſhe arrived at 
briſtol, the Docks were full, and Workmen ſo ſcarce, 
that ſhe could not be repaired before the Term in the 
Policy expired. The Plaintiffs brought their Action: 
The Defendant inſiſted, that, the Ship exiſting (he 
not having inſured againſt the Fullneſs of Ddtks and 
Scarcity of Workmen) he could not be liable for a 
| 55055 : Yet, as the two Months Cruize was loſt by a 
Peril within the Policy, the Plaintifts had a Verdict. 


Jenkins 
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Jenkins and Roberts againſt Mackenzie. Mich. 23 


Geo. 2. 1749. See F. 228. 
An Action upon the very ſame Policy now in queſ. 


tion againſt another Underwriter, 1 in which the Plain. 
tiff declared verbatim, as in this Caſe, A Verdict for 
the Plaintiff, by a ſpecial Jury, agreeable to the Di- 


rection of the Court. Judgment” accordingly. The 


Defendant brought a Writ of Error; but, deſpair- 


ing of Succeſs, ſuffered it to be non- proſs'd, and 
paid the Money and Coſts. FUR gerald and Wainbouſe, 
23 Geo. 1749. K. B. 

The Legiſlature has S the Inſurance of 
Privatcers as beneficial, and plainly underſtood that 
the Exiſtence of the Ship was not the SubjeR- matter 
of the Inſurance. 

An Act of 19 Geo. 2. which petite Inſurances, 
Intereſt or no Intereſt, provides, that Aſſurance on 
private Ships of War, fitted out by any of his Ma- 
jeſty's Subjects ( /clely to Cruize) againſt his Majeity's 
Enemies, may be made, by or for the Owners there- 
of, Intereſt or no Intereſt, free of Average, and with- 
out Benefit of Salvage to the Aſſurers. 

There was no Occaſion to except the Caſe of Pri- 
vateers, had the Exiſtence of the Ship been looked 
upon as the only Object; the Value of the Inſur— 
ance might have been confined to the Intereſt in the 
Ship. 

Loon ſome of the Reaſons and Authorities above 
referred to, as well as others, the Court of King's 
Bench gave Judgment in this Caſe for the Plai n- 
tiff. 

The Objections to the Tudgmient of the Court of 
Ring's Bench, principally relied upon, ſeem to be 
thele : 

it Objection. As the Ship exiſted at the End of 
four Months, nothing was to be paid; the Inſurers 

only undertaking, that the Ship ſhould not be totally 
loſt, or deſtroyed within that Time. 

- 5 nlwer. This Objection proves, that if, during the 

whois four Months, the Ship had been by Force pro: 

. 860 
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ed into a Fire Ship or Tranſport; detained in Port 
by an Embargo; taken and kept by Privatcers 
_ arreſted and detained by Princes; fo diſabled in a 
Storm the firſt Day, as not to be capable of going to 
Sea during the Time; provided the Owners had the 
Ship or her Hull again, the Inſurers were to pay no- 
thing; which, beſides contradicting ſo many Prin- 
ciples and Authorities, proves more than will be ſe- 
ouſly contended for, and Uri, ves the N to 
another Objection. 
2d Objection. Suppoſe the Meaning was to inſure 
the Ship's Capacity to cruize (notwithſtanding the 
Perils mentioned) during four Months: Yet unleſs 
ſhe was prevented by any of the Means mentioned in 
the Policy, during the whole Time, nothing is to be 
paid; for the Infurance muſt be taken to be only 
againſt the intire Loſs of the whole Time, but here, 
in this Caſe, the Ship cruized Part of the Time. 
Anſyer, At this Rate of arguing, if the Ship was 
afe at any Time on the 15th Jane, there never could 
be a Loſs afterwards. Though the Ship had been 
burnt, ſunk, or taken, on the 16th, the Inſurers 
would not be liable; which, beſides contradicting all. 
| the Authorities 1n the Caſe of Privateers (in every one 
WH of which the Ship had cruized ſome Time) reduces 
the four Months to the firſt Inſtant of that Time; 
aud therefore is a flat Contradiction to the expreſs 
l erms of the Policy. 
3d Objection. If the Ship's Capacity to cruize, and 
Not the bare Exiſtence of the Ship, was the Thing 


« il inſured, it is not found that Peter Joyce had any In- 
eetrxreſt in the Cruize; only that he was Owner of, and 
had Intereſt in the Ship during the Cruize, 
f | Anſwer. The Property of the Ship carries an In- 
# tereſt in her Capacity to cruize. A publick Law, ha- 
y | ving given Prizes taken by Privateers, to and among 

6 the "Owner or Owners of ſuch Ship or Veſſel, and the 
e !cveral Perſons that ſhall be on board the ſame, in 
bach Shares and Proportions as ſhall be agreed on 
Vith the Owner or Owners of ſuch Ship or Veſſel ; 


And | 
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And to ſuppoſe the Owner to have parted with his 


whole Intereſt in the Uſe of the Ship during the 
Cruize, and yet to have retained his Intereſt | in the 
Privateer during the Cruize, is to make an Intend- 
ment contrary to the Averment in the Declar ation, 
and finding of the Verdict; and to ſuppoſe a Caſe 


which never exiſted in Fakt, that the Owner ofa 


Privateer lets her out, on F "reight, to cruize as a Pri- 
vateer. 

The Parties on this Contract have agreed, and un- 
derſtood, that the Uſe of this Ship was s attendant up- 


on the Property: For they have inſured the dhip 8 


Capacity, and valued it on the Ship. 

There have been judicial Determinations, and one 
upon this very Policy, in Favour of what the Plain- 
tiff in Error contends for, unreverſed and unappealed 

from. People probably have tranſacted Loſſes upon 
their Authority, and entered into Contracts, accord- 
ing to the Senſe judicially received. In mercantile 
Contracts, eſpecially for the ſake of Certainty, it is 
better to adhere to Deciſions, even if they were at 
firſt erroneous. All new Contracts are made in the 


Senſe of the judicial Determinations: And, ſuppoſing 


an Interpretation at firſt wrong, it becomes after- 


wards unjuſt to vary from it, and highly inconve- 
nient. 


Reaſons for the Defendant in Error. 


1. The Iyſurer being by the Terms of the Policy, 
Free from all Average, the Plaintiff could not be in- 
titled to recover, but in Caſe of a total Loſs; and 


the Ship being found by the ſpecial Verdict, to be in 


good Safety, at her proper Port, at and after the End 
of the four Months for which the Inſurance was made, 
there could be no {uch Los, Th 

2. The Ship alone is inſured, and not the Conia. and 
to contend otherwiie is not only contrary to the ex- 
preſs Words, and plain Meaning and Intention of the 


Policy, by which the Ship alone 1s repeatedly ex- 
Preſſed to be the Thing inſured; but it is alſo con- 
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wary to the Nature of an Inſurance; the Safety of the 
Ship itſelf, or of whatever elſe is the immediate Ob- 
ect of the Inſurance, being the only Thing inſured ; 
and not any uncertain Benefit which may ariſe to the 
Owner by Means or in Conſequence of it: Nor can 
any ſuch conſequential Benefit be properly the Sub- 
ject· matter of Inſurance, as it is not capable of being 
eſtimated. But, : | 5 | ED 

3. Suppoſing the Cruize, or the Benefit of the 
Cruize, or the free Uſe of the Ship for the Cruize, 
to be the Thing inſured; yet even of any of theſe 
there is no Loſs; the Ship having actually cruized 
till within about a Fortnight of the whole Time, and 
having taken a rich Prize of the Value of 42007. 
Sterling. And, 2 VU 

4. Suppoſing, as contended for by the Plaintiff, 
that the Cruize, or Benefit of the Cruize, or the free 
Uſe of the Ship for the Cruize, was the Thing in- 
ſured; and that what is found by the Verdict amounts 

to a total Loſs of any of theſe; yet it is not found, 
nor is it averred in the Declaration, that Peter Joyce, 
for whoſe Benefit the Inſurance was made, had any 
Intereſt in the Cruize, but only in the Ship itſelf; 
and to recover in an Action upon a valued Policy, 
the Plaintiff muſt aver an Intereſt in his Declaration, 
and prove it at the Trial. Mag. In. Vol. 1. P. 533. 
Fitzgerald againſt Pole. In Domo Procerum. Here 
follows the Judgment. 


Die Veneris Imo. Martii 1734. 

Whereas, by Virtue of his Majeſty's Writ of Er- 
ror, returnable into the Houle of Lords in Parliament 
aſſembled, a Record of the Court of Exchequer- 
Chamber was brought into this Houſe, the 18th Day 
of December 1753, wherein George Fitzgerajd is Plain- 
tiff, and Charles Pole Defendant; and Counſel having 
been heard, as well on Wedneſday the 20th of Febru- 
#ry laſt, as on the T hur/day and Friday following, to 
argue the Errors aſſigned upon the ſaid Writ of Er- 
ror; and the Judges 'who were ordered to attend, 
C 5 having 
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having been heard Seriatim, as well on Wedneſday laſt 
as this Day, to deliver their Opinions, with their 
Reaſons, upon certain Points of Law to them pro- 
poled, and due Conſideration had of what was offered 
on either Side in this Cauſe: It is ordered and ad. 
Judged by the Lords ſpiritual and temporal in Parli. 
ament aſſembled, that the Judgment given in the ſaid 
Court of Exchequer-Chamber, reverling a Judgment 
given in the Court of Kings Bench, be, and the fame 
1s hereby affirmed; and that the Record be remitted, 
And it is further ordered, that the Plaintiff in Error 
do pay, or cauſe to be paid to the Defendant in Er. 
ror, the Sum of 34. for his Coſts in this Houſe. 
Sh 5 ©": Go Gr EL 


Remarks on the preceding Caſe. 

Firſt, 1n our humble Opinion, the chief Thing ne- 
ceſſary to the forming of a right Judgment of the Cake 
was to ſnew wherein the Words of this Policy differed 
from thoſe of other Policies made at Intereſt or no 
Intereſt; on which, in Caſes ſomewhat like this, In- 
ſurers had formerly been obliged to pay total Loſſes. 


For 1t appears to us, that when this Caſe was heard, 


it was not ſufficiently explained to the Judge and the 
Jury, that although it is ſaid in this Policy that the 
Aſſurers ſhould ee free of Average, it is not ſaid there- 
in that the Inſurance ſhould be without Benefit of Sal. 
vage; which Clauſe conſtitutes the main Difference 
between Policies made on Intereſt or no Intereſt, and 
\ thoſe made on real Intereſt; a Renunciation of the 
Salvage being never made 1n the latter, Hence on 
Ships inſured at Intereſt or no Intereſt once taken, 
although afterwards retaken, the Inſurers have been 
condemned to pay total Loſſes, becauſe they renounced 
the Benefit of Salvage. In Inſurances made at Inte- 
reſt or no Intereſt, free from Average and without Benefit 
of Salvage (which, though they are very hazardous, 
high Premiums will tempt Infurers to underwrite) 
the Words of the Policies clearly import, that * 
4 ET OS Ds 
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© 7,{urances are to be underſtood merely as Wagers, 
| that che Ships ſhall make the Voyages mentioned in 


do with Averages or Salvages. 


to have any Benefit of Salvage,” 
Court of Exchequer, conſidering the literal Senſe of 
the Words, and the former Deciſions on ſuch Policies, 


1oht be eſteemed as loſt 


| ncers were Maſters of her, mig 


| Salvage. 


2dly, With regard to the Caſe of Pond and King, 
taken, though afterwards retaken, the Inſurers were 


| the preſent Caſe of Fitzgerald and Pole, it is only ſaid, 
| that it was an Inſurance loft or not loft; free from all A. 


% be free of Average, follow and without Benefit of 
| Salvage, which this Policy has not. 
| ſome of the other Caſes of Intereſt or no Intereſt Poli- 
cies, alledged here, that a Stop is made after the 
Words free of Average ; and perhaps they might con- 


preſent one, and prove nothing in its Favour, 


| 6 general Queſtion is, whether an Event has hap- 
* of the Policy are to pay?“ 
Now it muſt, we think, be allowed that ſomething 


[elves anſwerable, and that was the Baratry of the 
Mariners, For the Mutiny of the Mariners, and 
their actually raking the Command from the Maſter, 
was certainly Baratry; and the Ship, during the 
Time ſhe remained out of the Power of the Captain, 

1 might 
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the Policies, and the Inſurers ſhall have nothing to 
If in the preſent Caſe 
the Policy had” been made with this Condition,“ not 
probably the 


might have confirmed the Sentence given in the Court 
of King's Bench, condemning the Inſurers to pay a 
total Loſs ; ſince the Ship, for the Time the Muti- 


to the Owners, and the Inſurers had renounced the 


| cited by the Plaintiff*s Counſel, where a Ship being 


condemned to pay a total Loſs, who obſerve that in 


rerage, In Pond's Policy (See P. 240.) after the Words 
We allo find in 


| tain the other Condition alſo, without Benefit of Sal- 
vage; fo that all thoſe Policies might differ from the 


In the Argument for the Plaintiff it is faid ; © The h 


« pened vpon which the Underwriters by the Terms 


ad happen for which the Infurers had made them 
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might be conſidered as loſt to the Owners; but 33 
the Mutineers carried her back to Jamaica, and there 
left her, and the Benefit of Salvage was not given up 
by the Inſurers; 1t was no total Loſs, and nothing 
elſe could be demanded, than what was proved tO 
have been loſt by the Mutiny. | Now as it appeais 

that the Crew actually ran away, within the Term 
for which the Ship was inſured, with Part of her 
 Fire-arms and Boats, Things expreſly mentioned jn 
the Policy, and included in the Valuation of the 
Ship, how much or how little ſoever this might 


amount to, it certainly was no Average, but a pa tial 


Loſs for which the Inſurers were . able to pay : 


And though we are ſenſible that the Inſurers had no- 
thing to do with the Succeſs or Miſcarriage of the 
Cruize, yet, as it well known to every Inſurer that 
the Amount of the Proviſions put on board for the 
Uſe of the Voyage, and the Money advanced to the 
Sailors, are uſually included and inſured in the Va- 
luation of the Ship, it is a Queſtion with us, whether 
the Conſumption of the Proviſions by the Mutincers, 
whilſt they had the Command of the Ship, and 
neglected the Service of the Owners, ought not be 
conſidered as a Loſs to the Owners, which the In- 
ſurers are to make good ? 


Thus much we have thought proper to aledge for 


and againſt the Defendant's Caſe. 


As t to the Defendant's Caſe, it may be obſerved n 


one of the Reaſons alledged for affirming the Judg- 
ment of the Court. of Exchequer, is, that the Infur- 
ers being by the Terms of the Policy free from all 
Average, "the Plaintiff could only be entitled to re- 
cover in Caſe of a total Loſs. But in our Opinion 
the Inference is not juſt; for the Stipulation to be 
free from Average did not make them free from the 
actual Loſs ſuſtained by Baratry and Mutiny, which 
were never comprehended under the Word Average. 
Though inſerting a Clauſe in Policies on Privatęers, 


O 
not to be liable to bear any Loſſes reſulting from the 
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very prudent Conſideration for the Infurers in Time 
to come, it was not done in this Caſe, where, by the 
Words to be free of Average, could only be meant 
that the Inſurers ſhould be tree of all Damages reſult- 
ing from the Cruize, particularly what the Ship might 
ſuſtain either in attacking or being attacked, crowd 
ing Sail, or chacing, and thereby loſing or breaking 
any Thing, Damage ſuſtained by boarding, running 
foul of other Veſſels, e ee, Shot in her Hull and 
Rigging, Sc. We make no Poubt, but that if a 
ſeparate Demand had been made by the Inſured for 
the- Things run away with by the MTs, the In- 
{urers would have paid it. 
Mifinformation perhaps led the Inſured to try KY BY 
ther this valued Policy would not have the ſame Ef- 
ie& as other Policies made on Intereſt or no Intereſt 
with che Conditions zo be free of Average, and without 
Benefit of Savage, by Virtue whereof the Inſurers 
had, in a parallel Caſe, been condemned to pay a 
coral Lofs ; ; and it ſo happened that the Jury miſun- 
derſtanding the Thing, on the firſt hearing of this 
Cauſe in the Court of Kings Bench, gave a Verdict 
for a total Loſs. Mag. Inſ. Vol. 1. P. 559, 
66. The Plaintiff cauſed hit vſelf to be inſured, on 
the Frince Frederick, from Vera Cruz to J. non. In- 
tereſt or no Intereſt, free of Average and without 
Benefit of Salvage, - 
The Ship was ; afrerwards ſeized, -by Order of the 
Viceroy of Mexico, and the Speniards turned her into 
1 Man of War, called her the Sr. Philip, and ſent 
er as Commodore, with a Squadron of Spaniſh Men 
vt War to the Havanna, they having firſt taken out 
the Scuth Sea Company's Arms, and made ſeveral 
Alterations in her, and there was a War between 
*2land and Spain, and Gibraltar was actually beſieged. 
by the Spaniards. 
Ihe Defendants proved the ſigning of preliminary 
Articles of Peace, before the Seizure of the Ship, 
and therefore inſiſted, that this Seizure did not alter 
the Property, and conſequently the Defendants were 


1 EE not 


* 
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not liable; for if the Property was not altered, this 
Inſurance made by the Plaintiff, who had no Intereſ}, 
cannot bind, as nothing comes within the Policy 
but a total Lols ; and though there be thele general 
Words in the Policy, Rejiraint or Detainment ly 


Princes, Ha: dwicke, Chief Juſtice, declared, 1ſt, That 
a War, might begin without an actual Declaration by 


Prociamation, as in this Cale by laying Siege to Gib- 
raltar, a Garriſon Town; though there might be 
Depredations at Sea between Princes in Amity, for 


which Letters of Marque, Ge. might he granted, 
_ 2Jly, As a War may begin by Hoſtilities only, ſo 


it may end by a Ceſſation of Arms; and theſe preli- 
minary Articles being ſigned before the Seizure of the 
Ship, and there being a Ceſſation of Arms, he thought 
the Ship being taken afterwards, not to be a taking 


by Enemies, unleſs the Jury took the Caption to be- 
gin from the Time the Arms were ſeized, which was 
before the Articles, and that was left to the Jury, 


34ly, Suppoſing the Ship not taken by Enemies, 


a Year, was in thoſe Sorts of Policies, viz. Interej 


oy no Intereſt, a Detention within the Policy, or whe- 


ther in ſuch Policies, the Inſurers are ever liable, but 
in Caſe of a total Loſs; and if jo, this Ship being 
afterwards reſtored, then he directed the Jury to find 
for the Defendant; this, he ſaid, depended on the 
Cuſtom or Uſage among Merchants; and the Jury 
gave a Verdict for the Defendant, but did not declare 
upon what Point; but they muit be of Opinion, ſhe 

as not ſeized in Time of War, and that therefore 


the Policy being Intereſt or no Intereſt, the Afur- 
ers were not liable, becauſe there was no total Loſs, 
In this Caſe, the Inſurance was made by. one De. 
Flores for the Plaintiff, and Deſſores wrote his Name 


on the Policy, and before the Trial it was filled up 
with theſe Words, I made this for the Benefit of Spen- 
cer, and no Date, and it was admitted the Action 
was well brought by Ceſtui que Truſt, Lex. Mer. 

3 Ned. 


— — a ISNT 


Qua re, whether this Detention for near the Space of 


„Ai 
lam 


the 


tO 
ldi 


Of Poricirs of ASSURANCE, 27% 
Red. 287. Spencer and Franco, at Guildball, 15 Dec. 
"ok 
875 By the Law of Nature, in War thoſe Things 
are acquired to us, which are either equal to that, 
which being due unto us, we cannot otherwiſe ob- 
tain, Or elſe is ſuch a Mark as does infer Damage to 
the guilty Party by a fit Meaſure of Puniſhment; 
and by the Law of Nations, not only he that wages 
War on a juſt Clauſe, but every one in ſolemn War, 
and without End and Meaſure, Is Maſter of all he | 
taketh from the Enemy in that Senſe, that by all 
Nations, both himſelf and they that have Title from 
him, are to be maintained in the Poſſeſſion of them; 
which as to external Effect we may call Dominion. 
Cyrns, in * Xenophon. © It is an everlaſting Law among 
« Men, that the Enemies City being taken, their Goods 
and Money ſhould be the Congueror' s; for the Law 
ce jn that Matter is a common Agreement , whereby the 
„Things taken 1 in War become the Taker! s. From 
the Enemy are judged to be taken away thoſe Things 
alſo which are taken away from the Subjects of the 
Enemy, and Goods ſo taken cannot by the Law of 
Nations be properly ſaid to be taken, but when the 
fame are ot of all probuble Hopes of Recovery, that is, 
as + Pomponius oblerves, brought within the Bounds or 
Guerds of the Enemy; for, ſays he, ſuch is a Perſon 
taken in War, whom the Enemies have taken out of our, 
and brought within their Guards, for till then. he re- 
mains a Citizen. And as the Law of Nations is the 
ſame Reafon of a Man, ſo likewiſe of a Thing ; and 
therefore Goods and Merchandize are properly ſaid 
to be the Captor's, when they are carried znfra præ- 
. fd dia of that Prince or Bas by whoſe Subjects the 


De Inſtit. Cyri, F. 

+ In bello, cum hi, qui nobis alles ſunt, aliquem ex olli 
ceperunt et intra præſidta ſua perduxerupt; nam ſi eodem bello is 
reverſos fuerit, poſtliminium habet, id eſt perinde omnia reſtitu- 
untur ei jura, ac ſi captus ab hoſtibus non eſſet. Antequam in pre- 
ſidia N hoſtium manet civis. Digeſtorum, lib. 49. Tit. 15. 
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ſame were taken, or I inte the Fleet, or into a Har en, 
er ſome other Place where the Navy of the Enemy rides 
For then it is that the Recovery ſeems to be paſt all 
Hope. And therefore the Common Law of this Realm 
calls ſuch a Taking a || Legalis Captio in Jure Hell, 
and in 7 R. 2. an Action of Treipals was brought for 
a Ship, and certain Merchandize taken away, the De- 
fendant picadec that he did take them in le haut Mere 
01 les Normane quent ſont enemies le rey + And it was 
adjudged that the {ame Plea was good. And in the 
Year 1610, a Merchant bad a Ship and Merchandize 


taken by a Spaniard being an Enemy; a Month after 


a Merchantman, with a Ship called the litile Richard, 
re:akes her from the FOR: It was adjudged that 
ſuch a Poſſeſſion of the Enemy, diveſted the Owner 
of his Intereſt, and the retaking afterwards in Battle 
gained the Captors a Property. Molly, B. 1. C. r. 
$. 12. cites M. 8 Fac. B. R. 2 Brot wil, 11. 7 Ed. 4. 
14. a. 2424 3. 16, 17 | 

It is true, the Civilians do hold, hae it is not 


ety Policfon 9 qualities ſuch a Caption, and 
makes it become the Captor's s but a firm Poſſeſſion, 


that is, when the Prize doth | PernoZtare with the Ene- 
my, or remains in his Poiſeinon by the Space of 
24 Hours; but as this is a new Law, fo it 1s con- 


ceived to be againſt the antient Jud gments of the 


Civil Law, as well as the. modern Practice of the 


Common Law: For the Party in the antient Prece- 


dents doth not mention by his Elca, that the Prize 
did pernollare with the Enemy, but generally that 


the ſame was gained by a Battle of the Enemy. Mol- 


loy, B. 1. C. 1,8. 13. cites 7 R. 2. Treſpaſs Stat- 


Ham FL:£4. 

After Notice of Loſs, the inſured, che be- 
= he hath inſured the moſt of his Adventure, or 
in order to have the Aſſiſtance of the Inſurers, when 
there is hope of recovering the Adventure, may 


1 Halers Hit Fl. Er, P. 1 
2 R. 3. Fo. 5. 7 R. 2. Treſpas, n Pl. 34. 
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make a Renunciation of the Ladins to the Inſurers, 
and then he comes in himſelf in the Nature of an In- 


lurer, for ſo much as fhall appear he hath born of 


the Adventure beyond the Value Inſured, 


But if the Merchant ſhall not FENOUNCE,, yet there 


is a Power given in the Policy for them to travel, 
purſue, and endeavour a Recovery (if poſlible) of the 


Adventure, after a Misfortune; to which the Aſſurers 


are to contribute, the ſame being but a Trouble to 

give Eaſe to the inſurers. Molloy, B. 2. C. 7.4. 16. 

Cites Locinns, L. 2. C. 5. F. 8. 

November 23d, 1756. In the King's Bench, 
Goſs and Withers. 


70. This was an Action on two Policies of Inſu- 
rance, dated 26th September 1756; one on the Ship 
David and Rebecca, and the other on the Goods on 
board the ſaid Ship. She was bound from Netwfound- 


and to the Streights or Liſbon, and inſured until ſhe 


was twenty four Hours arrive at the Port of her Diſ- 
charge; and both the Ship and Cargo were valued 


at the Sum ſubſcribed: And it was agreed that in 


Caſe of Loſs it ſhould be lawful for the Inſurers to 
purſue, labour, travel, Sc. for the Recovery of 
any Part, and that the Loſs ſhould be conſidered 
as an Average Loſs; and if the Ship ſailed with 
Convoy two Guineas of the Premium to be re- 
turned. 

On the goth December 17 56 ſhe was taken by the 
French, and together with the Maſter, Mate, and 
all the Sailors, carried into France, and after ſhe had 
been in the Cuſtody of the French eight Days, ſhe was 


retaken by an En if Privateer, and on Fanuary 18, 


1757, brought into Milford Haven. 


It was proved that Notice of her Arrival at Mil- 


ford Haven was given to the Inſurers, and that the 


Owners intended to abandon her; and that afterwards 


the Cargo, which . of periſhable Goods, was 
ſpoiled. 


Two Queſtions were made at the Bar: | 
T 4 | ii; WI! 19 


- 
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iſt, Whether this Capture of the Ship was not 
ſuch a Loſs of her or the Property ſo altered, as to 
make the Inſurers liable? And, 


2dly, Whether the inſured had not a Right to 
abandon her? 


And after two Arguments the Lord Chief Juſtice | 


delivered the Reſolution of the whole Court, and ſaid, 

that 1t was not neceſſary to confine the Caſe to theſe 
two ſpecific Queſtions ; but that the general Queſtion 

was, whether the Owners had on the 18th of Janu- 
ary 1757, a Right to recover the Value of the Ship 
and Cargo from the Inſurers on abandoning them ? 
for that as the Plaintiff hath then offered to abandon, 
nothing that hath ſince happened can alter his right. 

Thar the firſt Point argued was totally immaterial, 
that is, whether by this Capture the Property was 
tranferred according to the Law of Nations for this 
Queſtion can ariſe but in two Caſes, iſt, Between an 
Owner and a neutral Nation; and 2dly, Between an 
Owner and a Recaptor. 

T hat the general Rule as to changing of Property 
was that of the Civil Law, ea quæ ex hojtibus capimus 
ſtatim nejera unt“. That nothing is taken till the 
Fight is over, and the Fight is not over until the 
Purſuit 1 1s over; and that this was the proper Defini- 
tion of a Capture. | 

That ſeveral Writers have 1 various Lines by 
arbitrary Rules; which States from equitable Conſi- 
derations have altered; but the Subject is merely ar- 


bitrary, and does not depend upon Reaſon; Some 


have ſaid that a Ship is taken, when carried 17a 
boſtium præſidia, when in Cuſtody within their Strong 
Holds. Others, as Grotius, Lato 14, have made 
twenty four Hours the Criterion; and others ſay that 
a Sl ip is taken when carried into the Enemy's Port. 


hat he had taken the Trouble to ſpeak to Sir 


Gecrge Lee to inform himſelf of the Practice of the 
Couft of Admiralty on theſe Occaſions, and was in- 


Tha is, What we take from the ene im nediately becomes 
dur Proper, 


for Me d, 


— —— UNTRUE "A. 
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formed, that it was there held, that the Property was 
not diveſted, ſo as to change the Owner, till the 

Ship was Dondemmen and ſold; and mentioned 4 
Cate determined there in 1693, where a Ship wa 
taken fourteen Weeks, fold twice, made Aer 
Voyages, and yet was reſtored to the Owners, be- 
| cauſe not condemned; but whatever Favour may be 
F fſhewn as between Vendor and Vendee, that cannot 
affect an Inſurer ; for he muſt pay the Value though the 
Ship be retaken; and whether the Ship be condemned 
or not, he muſt bear the Loſs actually ſuſtained. 
That another Queſtion made was, whether the In- 
ſured had their Election to abandon. This was a 
Policy on a real Intereſt. The Ship was diſabled 
to continue the Voyage; the Freight was loſt, and 
what could be ſaved not worth the Expence of purſuing 
it; and that all the Books agreed that the Inſured may, 
under ſuch Circumſtances, abandon to rhe Inſurers. 
That every Argument applicable to the Ship held 
good as to the Goods. The Cargo was perithable, 
= and the Voyage defeated. 
| | That the Act of F did not ſuſpend the 
{ total Demand, but put the Inſurers in the Place of 
the Inſured; and that in the preſent Caſe the Loſs 
was total at the Time of the Capture, and continued 
total, and there is no Colour to ſay, that the Property 
was not diveſted ;—it might as reaſonably be ſaid that 
the Property was not altered, if a Ship was ſunk and 
two days after weighed up again. All of Opinion 
that the Loſs was total by the Capture, and that the 
Inſured had a Right to abandon. 

71. Policy of Aſſurance to warrant a Ship for 
twelve Months; the Ship did not periſh within the 
Time of twelve Months, being accounted Calendar 

Months, as January, February, &c. but within twelve 
Months, reckoning twenty-eight Days to the Month. 

Reſolved that the Policy was not forteited. Cited in 

- Sir Moollaſton Dexey's Caſe. I Leon. 96. Molloy, B. 2. 


s C. 7. . 3. 


3 


r 0. OO 


* es * 


„Prize Act of 1786. 


, | | 5 72. This 
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72. This was an Action upon the Caſe upon a 
Policy of Iniurance bronght by Plaintiff 185 
the Royal Exchenge Aſſurance Company. The Pol. 

dated 31ſt Oober 1753, on the Ship called the On 
flow, and was to mute the ſaid Ship from her failing 
out of the River Thames, to all Plies beyond th: 
Cape of Goad Hope, and back again, and until ſhe is 


moored 24 Hours in the River 7 hames, The Policy 
is upon the Body, Tackle, Ordnance, and Apparel 


of the Ship. The Perils inſured againſt are thoſe of 
the Seas, Men of War, Fire, and then the general 
Words, Sc. The Ship failed the 27th of December. 


1753, upon a China Voyage, and arrived at Cinten 
the September following. 


When the Captain got there, he took out the 


Sails and T ackle, the better to refit his Ship, and 


laid them up in a Baxk-Soul, upon an Iſland called 


Banb-Saul Iſland: and it appears that this was the uni- 
verſal Cuſtom for all Ships trading a China Voyage 
ſo to do, and that it is prudent in the Captain to 
follow the common Cuſtom : The Dutch being the 


only Europeans not permitted to refit here: And 


the Cauſe of their being excluded, was, for at- 
tempting to build a Fort there; and it is a great 
Diſadvantage to them not to be allowed this Privi- 
lege. A Fire happened in the Bank Saul, belonging 
to a Swediſh Ship, which communicating, burned the 
Bank-gaul where the Tackle of the Onflow was laid 
up. The Ship returned in September 1755. The 
Damage amounted to 167 J. 16s. 7d, Theſe Facts 
being found by a Jury, a Queſtion was made for the 
Opinion of the Court, viz. Whether the Inſurers 
have inſured it from this Accident? 

It was argued for the Plaintiff, that theſe Kinds of 
Contracts appear to be of very ancient Date, intro- 
duced to encourage a foreign Commerce by all the 
States of Europe. 

The Words of the Policy run, that the Defen- 
dants inſure againft all Accidents till the Ship returns 
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o the Port of London; and it is ſet forth that it is the 
Cuſtom for thoſe Ships trading to thoſe Parts, to re- 


fit in the Manner me bas done. The Infurers com- 


puted the Riſque, and had this Uſage under their 
Conſideration ar the Time of ihe Inlurance. The 


Rigging was burned, not by Neglect, but accidental 


Misrortune. The Queiuon 1 15, WWI 10 Hall 55 the 
Loſs? He who receives a Premium for inſurin 

againſt Fire. OY Nt co repair any Loſs which Gans, 
by Fire. II che Body of the Ship had been burned, 


| with dur Doubt, the Inſurers would have been liable 


on) tor the Ship, and might deduct the Value of the 
Sails; therefore in Equity, ſince they would have re- 
cerved an Advantage in one Cate by the Captain's 
Conduct, they ſhould pay in the preſent Cafe, It is 
incumbent en the Defendants to ſhew this Cale not to 
be within the Words. Sa'keld 445. Bond v. Gon- 


cis. Where the Queition was, whether the Loſs be 


within the Words. The Uſage of ſuch Voyages 
have been a ways conſidered, and the Re:fon is plain; 
or the Inſurers have under their Conſideration, all 


th an nes according to the uſual Voyages. In the 


Caſe of Tierney v. Eibe zngton, at G! vildball 1743. Lee 
Chick Juſtice ſaid, that in Conſtructions of Policies 
ſtricium jus, is not to be inſiſted upon; and that, for 
the Benefit of Trade. The Cale of Tierney and Ether- 
ing. u, as WE Las I could collect, was a Caſe brought 
for Goods loſt out of a Boat as they were carrying 
from the Ship to the Shore, The Method of unload- 
ing is the Means of attaining the End deſigned by the 
Policy. In the Caſe of Tierney and Ethrington, it was 
not within the Words of the Policy, but Intent. 
Where there is an Inſurance of a Ship for one intire 
Voyage, there muſt not be a ſuſpenſion for a Time. 
Therefore if a Ship ſtays an unreaſonable Time in 
Port, the Contract is determined not ſuſpended, 
When the Maſter puts 1n at the uſual Ports, he is not 
obliged to ſay he did it ex neceſſitate, otherwiſe he 
muſt 


Defendant's 
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en s Counſel urged, that this is a new Caſe, 

and reſerved it therefore for the Opinion of the Court, 
Many Things advanced by Plaintiffs Counſel are 
right, many taken in too large a Senſe. The Doc- 
trine in ſuch Caſes ought to be uniform, certain and 
ſtated, and determined upon fixed Principles, as they 
are to extend to all Nations. T agree, the Inſurers 
are ſubject to all the Perils in the Courſe of the 
Voyage; and that in all mercantile Matters, the In- 
tent of the Parties is to be conſidered. The Policy 
is upon the Body of the Ship, and the Loſs is 
confined to Loſſes at Sea; whereas here it is Part 
of the Declaration, that it is a Loſs at Land. It is 
a Policy from London to all Parts 8 the Cape if 
Good Hope and a return Home. 
Put the Suppoſition made by Plaintiffs Counſel of 
burning the Hulk, and ſaving the Sails, in other 
Words, and it will come out thus: What they have 
inſured, viz. the Hulk is loft, and they mult be an- 
ſwerable for it. What they have infured, viz. the 
Sails is not loſt, and therefore they are not anſwerabl 
for them. 

Not an Article in the Caſe of 7; zerney v. Erbringin 
SPATE able to the preſent Queſtion. Inſurances have 
been long before the Eaſt India Company had a being, 

If the Maſter takes the Sails from the inſured Chip, 
and puts them in another, where thy are burned, 
the Inſurers are not anſwerable. The Royal Exchange 


Ajjurance Company by their Parliamentary Charter, 


cannot Inſure at Land. The Caſe of Jierney and 
Ethrington... The 17th G. 2. is the only Caſe the Di- 
ligence of the Plaintiff s Counſel could find out ; and 
in | that Caſe, the Queſtion was not upon the gener 
Uſage of Pe. licies, but upon a particular Agreement. 
It Ik ewiſe differs from the preſent ho becauſe it 
was clearly a Peril at Sea. 

In the Caſe of * Pole v. Fitzgerald, an [nſurance 


of a Ship in a Cruize, in all Latitudes, and in all 
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Places, for three Months. The Court was of Opi— 
nion, that nothing but the Cruize was under Conſide- 
ration; and the Houſe of Lords conſidered the 
Words of the Policy, and not the Intent of the Par- 
ties. The Doctrine I have laid down, is not liable 
to any Inconveniencies, as the Parties may exprels 1 
their Policies any Thing unulual. 

The Plaintiff's Counſel in Reply : The Caſe in 
Queſtion is upon the Rigging, which by the 8 
mon Uſage is generally carried on Shore, as well as 
left upon che Body of the Ship. This Lols falls within 
the very Words of the Policy; for the Declaration 
mentions the Loſs happening between the Time 
of failing and returning. The kind of Neceflity 
which may empower the Captain to go out of his 
Way is not ſuch, without which the Ship muſt inevi- 
tably periſh. As to the Objection, that by their 
Charter the Royal Exchange Aſſurance Company cannot 
Inſure apy thing on Land. If the Riſque of Unload- 
ing, &c. had not been the uſual Courſe, it ought 
to be inſerted on the Foot of the Poli icy ; and beſides 
the Merchants of the City of London, are not obliged 
to take Notice of the Charter of the Royal Exchange 
Company, The Company themſelves act contrary ; 
for the Act only Means, that they ſhall not Inſure 
Houſes or Journies upon the Continent, The Caſe 
of Tierney and Ethrington, was not within the 
Words of the Agreement. And it was not inſiſted 
upon to be a Peril at Sea, rather the Contrary, It 1s 
certain, that the Policy is not determined, and that 
the Inſurers would have been liable, if the Ship had 
been loſt on her return Home, Plaintiff's Counſel 
ſid, he would not be underſtood to lay, that the 
Contract was determined as to the Rigging, but upon 
40g only; and that this Caſe was ſimilar to remov- 

& the Tackle from one Ship to another. | 

Chief Juſtice, after conſidering the Caſe ſome 
Days, delivered the Opinion of che Court: And 
after ſtating the Caſe, he ſaid the Queſtion was, whe- 

| ther 
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ther the Inſurers have inſured the Ship from this Ac: 


cident; and it is their unanimous Opinion that they 
have; for by the Words of the Policy, Loſs by Fire is 
inſured 2 againit z And beſides, it is incumbent upon 


the Defendants to ſhew | it a Loſs they did not intend. 


to bear. From the Nature of theſe Kinds of Agree. 
ments, there 1s a ſettled Rule, viz. If the Chance or 
Voyage be changed by the Negligence of the Maſter, 
then the Inſurers are not liable. But they engage 
againſt all fortuitous Accidents. What was done in 
the uſual Courſe, or from Neceſſity, the Juſtices 
muſt have had under their Conſideration; and it is 
abſurd to ſuppoſe, that when the End is inſured, that 
the Means ſhould be excluded. If an Underwriter 
inſures Goods to the landing, he inſures them whiiſt 


they are in a Boat between the Ship and the Land. If 


it is cuſtomary to go out of the Way, the Ipſurers are 
certainly liable to all Accidents during that Deviation. 
The Caſe of Bond and Gonſales, cited from Salk. 


445. ſettles this upon general Principles, Tierney 


and Ethrington, cited for Plaintiff, as ſettled at 


Guildball by Lee Chief Juſtice, and afterwards 
agreed to by three Judges of this Court, was looked 
into, and found truly ttazed, What 1s uſually done 
in ſuch a Voyage, is as neceſſary as if included in the 
Words of the Policy. If the Maſter goes out of the 
5 ay to avoid- Enemies or Pirates, it is the ſame as 


t he had been drove by Streſs of Weather. The only 
Objection made by the Defendants 1s, that the Lols 


happened on Land, and! being a Part of the Ship, and 
this Company only to inſure upon Sea, they are not 
liable. The Anſwer 1s very plain, the Words of the 
Policy do not exclude this. I ſuppoſe a Ship drove 
boy a. Hurricane on Land, and the Sea withdrew, and 


the Ship was burned, or the Tackle was taken out and 


burned. This is only a poſſible Caſe, and yet the In- 
iurers are liable. The Poflib:lity of the preſent Ac- 
cident muſt have been foreſeen at the Time of the 
Policy. If it had been an accidental Loſs, the Maſter 


might 


% 


_— 
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might have excuſed himſelf, The China Voyage 
being deſcribed, it is equal as if the particular Acci- 
dent, which has happened, had been deſcribed in the 
Policy. Defendant's Counſel was fo preſſed by the 


Argument of Plaintiff's Counſel, that he was obliged. 


to jay, it was a Deviation; but if that were true, 
never was one Inſuxance remaining on the Rigging. 
3 3 =. 7 1. SO. OI 
till the Return to Lenden. The Cale of changing the 
Tackle from one Ship into another, is it not applicable 


to the preſent Caſe; becauſe that 1s a difficult Under- 
taking and Chance, and it might be as well a difficult 
Voyage, and no more alike than an American Voyage 


upon a Folie, co China, However, it is certain 
true, that Policies are not to be extended to Caſcs 


omitted. Dole v. [itzgeraid, is not applicable to the 
Cate now before the Court. In the preſent Caſe, 
the Defendants knew the Ship would have been Dur” 


in the Bank-Seu!, and if aſked, would have inlſiſted 
E upon it, as being the molt advantageous Method for 


them; and it would be a Deviation according to 
Juſtice and i:quity, if the Tackle had not been put 


upon the Bank-Seul; therefore, upon the Whole, we 
arc of Opinion, that the Pefendants are liable by the 


Words of the Policy. Judgment for the Plaintiff. 


In the King's Bench Eat. 30 Geo. 2. 


Dc Eo.c ES Ss SE £ 
4 14.0) al Excl a L3 jj ar Ace Con. Dany. 


Kelly againſt 


S E OT. IX. 
Of Bottom y Bonds. 


1.1 OTTOMRY is the Act of borrowing Money 


on a Ship's Bottom, by engaging the Veſſel 
for the Repayment ; ſo that in caſe 


to repay the Loan with a Premium or Intereſt agreed 
on (Which is always adequate tothe Riſk ;) and if this 


o ſhe miſcarries, 
the Lender loſes his Money; but if ſhe finiſhes 


her Voyage, and arrives in Safety, the Borrower is 


be 
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be denied or deferred, the Lender ſhall have the 
Ship “. 

Bottoms y is likewiſe called anus naulitum, pecunia 
trajetlitta, and ſometimes uſura marina, though 1 im- 
properly; for notwithſtanding the Intereſt in theſe 
Contracts is always much larger than that the Law 
preſcribes for Monies lent on landed Securities, yet it 


is never accounted Uſury, as marine Loans are fur- 


niſhed at the Hazard of the Lender, which the 


others are not; and where the Riſk is greateſt on 


tlie "advanced Miene the Profit ought in Reaſon 


to be ſo too. | 

Money lent on Bottomry is commonly on the Ship 
oe, though ſometimes it is upon the Perſon of the 
Borrower, and ſometimes on both. 


ine Ship agreed on arrives at ſuch a Port, then to re- 
pay the Loan, wich the Intereit ſtipulated ; but, if 


the Ship mitcarry, then nothing. But when Money 
is lent at Intereſt it is delivered ar the Peril of the Bor- 
rower, and the Profit of this is merely the Price of 


the Loan; whereas the Profit of the other is a Reward 
tor the Danger and Adventure of the Sea, which the 


Lender takes upon himſelf, and makes the Intereſt 


lawtul. Lex Mercat. red. 123. 
2. By Stat. 19 Geo. 2. C. 37. It is enacted, that after 


the iſt of Auguſt 1746, every Sum lent on Bottomry, 


or at Reſpondentia, upon any Subjects Ships to or from 
the Eaſt Indies, ſhall be lent only on the Ship, or the 
Merchandizes laden on board her, and ſo expreſſed 1 in 


the Condition of the Bond; and the Benefit of Sal- 


dage ſhall be allowed to the Lender, his Agents, Cc. 
who alone ſhall have a Right to make Aſſurance on 


the Money lent: and no Borrower of Money upon 


* BOoMLRIE. Terme de commerce de mer, particulierement en 
uſage fur les cotes de Normandie. Ce'it une eſpece de contract, ou 
de pic! a la groſſe avanture, aſſigné ſur la quille du vaiſſeau: dif- 
fere de Aſſurance en ce qu dil n'eſt rien du en vertu de ce contract, 
en ce cas de naufrage, mais ſeulement quand le navire arrive a bon 
POT t. Sa Vary. 

+ Sea Laws, 206, 207. 
| Bot- 


ver Ihe firſt is where 
a Nai taxes up Money, and obliges himſelf that if 
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Bottomry, or at Reſpondentia, as aforeſaid, ſhu'l re- 
cover more on any Aſſurance than the V 5 of his 
Intereſt on the Ship or Effects, excluſive of the Money 
borrowed. And if the Va ue of bis Intereſt doth not 
amount to the Honey borrowed, he ſhall be reſponſi- 
ble to the Lender for the Surplus, with lawful Intereſt 
for the ſame, together with the Aſſurance and all 
Charges, 22 notwithſtar ding the Ship and Mer- 
chanciize be totally loſt. 

„Stat, 19 Geo. a. C. 32. Intitled an Act for as 
mending the Laws relating ro Bankrupts. | 
The Preambl e obſerves that many Pe rſons withe 
in the Deſcription of, and liable to the Statutes 
concerning Bankrupts, frequently commit ſecret Acts 
of bankruptcy, unknown to their Creditors, 2nd 


| other Perions, with whon they bad Dea ings; and 


alter committing thereof, continue to appear publick- 
ly, and carry on Butincſs, by buying and ſelling of 
Goods, drawing, accepting and negotiating Bills of 
Exchange, and paying and receiving Mone ey on Ac- 
count thereof, in the uſual Way of Trade, and in the 
ſame open Manner as if they were ſolvent, and not 
become Bankrupt: And as the permitting ſuch ſecret 
Arts of Bankruptcy to defeat Payment really made in 
the Caſes and Circumſtances aboveinentioned, where 
the Perſon receiving the tame had no Notice of, or 
were privy to their having committed any Act of 
1 will be a Diſccuragement to Trade, and 

a Prejudice to Credit in general; it is therefore en- 
acted, that after 29th October 1746, no real Creditor 
of a Bankrupt in Reſpect of Goods told to, or Bills of 
Exchange really drawn, negotiated, or accepted by 
ſuch LOR in Courſe ot Dealing, ſhall be liable 
to refund to the Aſſignees of che Bankrupt s Eitate 
any Mone my which before the 8 zuing forth of ſuch 
Commiſſion, was really in the Courie of Trade re- 
ceived by him of ſuch Ba nkfrupt, beiore he had 
Knowledge or Notice of his becoming a Bankrupt, or 
being in inſolvent Circumilances, 


U An. 


— 
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And as Merchants and other Traders frequently 
lend Money on Bottomry, or at Reſpondentia, and 
cauſe their Veſſels with their Cargoes to be inſured, 
and where Commiſſions of Bankruptcy have iflued 
againſt the Cbligor, or Aſſurer, before the Loſs of the 
Shi ip or Goods hath happened, it hath been made z 
Ou: ſtion whether the Obligee, or the Aſſured, ſhould 
be let in to prove their Debrs, or be admitted to have 
any Benefit under ſuch Con:miſſion, which may be a 
Difſ-ouragement to ] rade: For Remedy whereof, iti; 
enacted, that the Obligee in any Bottomyy, or Reſon. 
tio Bond, and the Aftured in any Policy of Infurenc 
made, pore ide, upon a valuable Conſideration, tall 
be aclmitred to claim; and after the Loſs or Contin- 
gency, to prove the Debt thereon, in like Manner a; 
1 the fame had happened brfore the iſſuing of the 
Commiſtion of Bankruptcy; and ſhall receive a pro- 
pertionable Dividend of the Bankrupt's Eſtate ; and 
every Bankrup: ſhall be diſcharged from the Debt on 
ſuch Bond ard Policy of Inſurance as aforeſaid, and 
ſhall have the Benefit of all the Statutes againſt Bank- 
rupts, in like Manner as if ſuch Loſs or Contingency 
had happened, and the Money due thereon had be. 
come payable, before the Time of the iſſuing of ſuch 
„Commiſlion. 

The Defendant had lent 300 J. on a Bottom 
Bond, and afterwards inſured 450 1, on that Ship with 
the Plaintiff, for ſix Guineas per cent. Premium, as 
intereſted for Money lent, Sc. The Ship outlived 
the Time at which the Money was payable, and at- 
terwards was loſt in the Eaſt Indies. The Defencant 
recovered the Money on the Bottomry Bond, and at- 
terwards ſued the Inſurers upon their Policy, who 
brought their Bill to be relieved, for that the Mone) 
inſured by the Policy was the Money lent upon the 
Bottomry, and that the Defendant was no otherwik 
intereſted in the Ship; and that the Money being paid, 
no Ule ought to be made of the Policy. The "Court 
decreed the Policy to be delivered up. 2 Eg. Ab. 371. 
Trin. 1692. Coddart and Gorret, 5 
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§. C. 2 Vern. 269. Where it is held, that a Perſon 
having no Intereſt but his Bottomry Bond, cannot in- 
ſure; that a Perſon who has no Intereſt in the 
Ship or Cargo cannot inſure, tho' the Policy was in- 
tereſted or not; but Inſurances are for the Benefit of 
Traders only, not that others unconcerned ſhould 
make unreaſonable Gain. 

6. Where the Defendant lent the Plaintiff 2 50 J. on 
a Bottomry Bond, and after wards inſured on the ſame 
Ship; but the Inſurance was larger as to the Voyage, 
there being Liberty to go to other Ports and Places 

than what were contained in the Condition of the Bot- 
tomry Bond. The Ship being loft, the Defendant 
recovered the Money on the Policy of Inſurance, and 
alſo put the Bottomry Bond in Suit. The Ship, tho? 
loſt, having deviated from the Voyage mentioned in 
the Bond, the Plaintiff brought his Bill, pretending 
the Defendant ought not to recover both on the Inſur- 
ance, and allo on the Bond, he having inſured only 
in relpect of the Money he had lent on the Bottomry. 
And therefore the Plaintiff would have had the Benefit 
of the Inſurance paying the Premium; but the Court 
held, that the Defendant having paid the Premium was 
intitled to the Benefit of the Policy; ; and the Inſurers 
might as well pretead to have Aid of the Bottomry 
Bond, and to diſcount the Money recovered thereon, 
as the Plaintiff to have the Money recovered on the 
Policy to eaſe the Bottomry Bond. Mich. 1716. 
Harman and Vanbatton. 2 Vern. 717. 

7. The Plaintiff entered into a penal Bond of Bot- 
tomry to pay 40 5. per Month for 50/, The Ship 
was to go from Holland to the Spaniſh iſlands, and fo 
to return for England; but if the periſhed, the Defen- 
dant was to loſe his 50 J. She went accordingly to the 
9peniſh Iſlands, took in Moors at Africa, and upon. 
that Occaſion went to Barbadoes, and them periſhed at 
Sea; the Plaintiff, being ſued on the Bond and Penal- 
ty, pretended that the "Deviation was on Neceſſity : 
But his Bill was diſmiſſed, ſxving as to the Penalty. 

0. 2 Chan, Cap. 130. Vid. 2 Salk, 444. 
| 8 8, But 
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8. But where 7. S. entered into a Bottomry Bond, 
whereby he bound himſelf, in Conſideration of 409 
as well to perform the Voyage within ſix Months, 


at the fix Months End to pay 400 J. and 401. Pre. 


mium, in caſe the Veſſel arrived ſafe, and was not loft 
in the Voyage. And it fell out that F. S. never went 
the Voyage, whereby his Bond became forfeited; and 
N preferred a Bill to be relieved: And in regard the 
Ship lay all along in the Port of London, and ſo the 
Defendant run no Hazard of loſing his Principal, the 
Lord Keeper thought fit to decree, that the Defend- 
ant ſhould loſe the Premium of 401. and be content- 
ed with his ordinary Intereſt. Mich. 1684. Degnuilder 
and Depeiſter. 1 Vern. 263. 
9. A Part-owner of a Ship borrowed Money of 
the Plaintiff upon Bottomry Bond, payable on the 
deturn of the Ship from the Voyage ſhe was then 
going in the Service of the Laſt India Company, 
And the E India Company broke up the Ship in 
the ledies; * the Owners brought their Action 
againſt the Company, and recovered Damages; but 


- they did not amount to a full S . And the 


Obligee brought his Bill, to have his proportionable 
Satisfaction our of the No oncy bee But his Bill 


was dinified, and he left to recover as well as he 


could at Law; for a Court of Equity will never aſſiſt 
a Butiomry Bond which carries an unreatonable 
Intereſt, Mich. 1701. Dandy and Turner. 1 Equi. 
Ar. 372. | | | 
10. Bill to be relieved againſt a Bottomry Bond, 
v. ti Condition that if the Ship S. bound to the Eaſt 


Tzcics, ſhall return to L. within 36 Months, or if ſhe 


does not return within 36 Months, not being taken or 
loſt by inevitable Accidents within that Time, then 
the Money to be paid, c. The Ship was detained 
in Port Sarat in India by Embargo by the Great Mo- 


gal, ſo that ſhe could not fail from Surat till after the 


36 Months were elapſed, and in her Return Home 
Was taken by the French; but, being after the 36 


Months, the Bond was forteited : But There being 5 0 
Fault 
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Fault in the Maſter, and the Voyage delayed by ine- 
vitable Accident, v2. by the ſaid Embargo, the Bill 
prayed to be relieved againſt the Penalty of the Bond. 
Harcourt C. diſmiſſed the Bill, but without Colts, 
ſaying, he could not relieve againſt the expreſs Agreement 
of the Parties; but if the Defenaant had inſured this 
E Money upon the Ship, the Plaintiff ſhould have the Be- 
EF weft of the Inſurance, upon allowing the Deſendant the 
EF Charges of Inſurance, if the Pleintiff pays the Mo- 
ney within three Months, Vin. Abr. Tit. bottomry 
Bends (A) Cap 9. | 125 . 
1. Debt upon an Obligation with Condition to pay 
o much Money, (which was more by a third Part than” 
the legal intereſt of the Money) ifa Ship returned with- 
in fix Months, from Oſtend in Flanders to London, and if 
ſhe do not return, then the Obligation to be void. The 
Defendant pleaded, that there was a corrupt Agreement 
between him and the Plaintiff; and that at the Time 
of making of the Obligation, it was agreed he ſhould 
have no more for Intereſt than the Law allowed, in 
caſe the Ship ſhould ever return, and avers that the 
Bond was entered into by Covin to avoid the Statute 
of Uſury. Per Hale, clearly, this Bond is not within 
the Statute z for this is the common Way of Inſu— 
rance, and if this were void by the Statute of Ulury, 
Trade would be deſtroyed ; for it is a Caſualty whe- 
ther ever ſuch a Ship ſhall return or not : But he 
agreed the Averment was well taken, becauſe it diſ- 
cloſed the Manner of the Agreement. Herdres 418. 
oy againſt Kent, Molloy, B. 2. C. 7.4. 12. 
12, Where A. lends B. 1001. to freight a Ship 
abroad, and they agree that if the Ship comes Home 


1 ſafe, A. Mall have 150 J. and that if ſhe do not, that 
n be ſhall loſe the 1007. this is not Uſury, but good 
0 by the Cuſtom of Merchants; becauſe of the great 
2 Perils of the Sea, both Principal and Intereſt run 
IC the ſame Hazard of being loſt; but if the Principal 
IC 5 be ſecured, and the Intereſt only depend on Hazard, 
0 it be more than is lawful, it is Ufury. 2 Nel. Rep. 
0 U 3 = 48, 
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45. "5. C0.--90, Ne. Cro. Jac. 208, 508. 1 Re, 
. 714. 

So where the Condition of a Bottomry Bond 
wi thit if the Obligor, or the Ship, or the Goods 
return faie, then to pay more than the legal Intereſt; 
this was adjudged good by the Cuſtom of Mer. 
chants, tho” ir depends on many Contingencies ; and 
_ tho? the Obligee may be faid to run little Hazard; 
and tho' any or the Contingencies become impoſſible, 
as if the Obligor die before his Return, Sc. yet the 
Bond remains payable, contrary to the general Rule 
of Law in ſuch Cafes: for the Law ſupplies theſe 
Words, «hich ſoall firſt happen, and forecloſes the 
Election of the Ser, and gives it to the Obligee 
to take his on which of the Contingencies ſhall 15 

n 1 Lev. 54. 1 Sid. 27. 
A Ship going in thi Fiſhing Trade to Newfound- 
ts df ( (whichVoy yage muſt be performed | in eight Months) 
the Plainti tf gave the Defendant 501. to repay 60 l. upon 
te Return of the Ship to Dartmouth; and if by Leakage 
or Tempeſe ſoe fnculd not return in eigbe Months, thei 70 
2 the Principe! Money only; and if Joe never return- 
ed, then he ſhould pay nothing. All the Court held, 
that this is no Uſury within the Statute ; for if the 
Ship had ſtaid at Newfound and two or three Years, 
he was to pay but 601. upon the Return of the Ship, 
and if ſhe never return, then nothing; ſo that the 
Plaintiff run a Hazard of having leſs than the Intereſt 
which the Law allows, and poſſibly neither Principal 
nor Intereſt. Cro. F. 208. Pl. Trin. 6 Fac. B. K. 
Sharpley v. Sturrell, $, C. cited by Doderidge J. Cro. 
J. 508, 509. Pl. 20. by the Name of Dar imouth's 
Caſe, where one went to Newfound/and, and another 
lent him 1007. for a Year, to victual his Ship; and 
if he returned with the Ship, he was to have fo many 
1000 of Fiſh, and expreſſed at what Rate, which ex- 
ceeded the Intereſt allowed by the Statute ; and if he 
did not return then, he ſhould loſe his Principal, and 
adjudged no Uſury. Yin, Ab, Tit. Bottomry Bonds 
. 
15. Debt 
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15, Debt upon a Bond of 3oo!, conditioned that 
if ſach a Ship ſailed to Surat in the Kaſt Indies, and 


returned ſafe to London, or if the Owner aud his Goods 


returned ſafe, &c. the Defendant ſhoul] pay to the 
Plaintiff the principal Sum of 300 J. and alſo 40 J. 


for every 100 1. But if the Ship ſhould periſn by any 


unavoidable Caſualty of the Sea, Fire, or nc ies, to 
be proved by ſufficient Evidence, then the Plaintiff 


vas to have nothing. The Queſtion was, Whether 


this was an uſurious Contract? Adjudged that it was 


not, and that it was a good Bottomry Contract. 


Bridginan Chief Juſtice diſtinguiſhed between 2 Bar- 
gain and a Loan; for if the Bargain ! 13 plain, and the 
Principal i is. in Hazard, it cannot be ſaid within the 
Statute of Uſury; but it is otherwiſe of a Loan, 
where it is n that the P rincipa W is in no Ha- 
zard; and adjudged per tot. Car. for the Flaintiff, 


that this Contract is not uſurious. Sid. 27. Pl. 3. 
Hill. 12 Car. 2. C. B. Soome v. Cleem. Vin. Ab, Tit. 
Bott. Bonds, A. 2. 


16. A Maſter of a Ship hath no Pamce 10 take up 


Money by Bottomry in Places where his Owner or 
Owners dwell, unleſs it were only for fo much as his 
Part comes to in the ſaid Ship: Otherwiſe he and 
his Eſtate muſt ſtand liable to anſwer the fame. But 


when a Maſter 1s out of the Country, and where he 
hath no Owners, nor any Goods of theirs, nor of his 
own, and. cannot procure Money by Exchange or 
otherwiſe, and that for want of Money the Voyage 
might be retarded or defeated, Money may be taken 

up upon Bottomry, and all the Owners are liable 
thereunto: Otherwiſe, he ſhall bear the Loſs, that is, 


the Owners are liable by. their Veſſel; and the Own- 


ers have their Remedy againit the Maſter But the 
Perſons of the Owners are no ways liable by the Act 
of the Maſter for aer taken up. Molloy, B. 2. 
Cat Si. 


17. It is certain, that the oreater the Danger i is, it 


there be a real Adventure, the greater may the Profit 
*q of the. Money advanced; though ſome ſeem to be 
4 of 
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of Opinion, that any Profit or Advantage ought not 
to be made of Money ſo lent, no more than of that 
which is advanced on a Simple Loan, and on the Pe. 
ri of the Borrower. However, all or moſt of the 
trading Nations of Chriſtendom do at this Day alloy 
It as a Matter moſt reaſonable, on account of the 
Contingency or Hazard that the Lender runs; and 
therefore ſuch Money may be advanced ſeveral Ways; 
ſo that the Lender runs a Hazard. Molloy, B. 2. 
„ : 3 
18. There is another Way of advancing Money 
called J/ura Marina, joining the advanced Mone 
and the Danger of the Sea together; and this is bind- 
ing ſometimes upon the Borrower's Ship, Goods, and 
Perſon : The Produce of this will advance ſometimes 
to 20, 3o, and ſometimes 40 per Cent, As for In- 
ſtance: A private Gentleman has 1050 J. ready Mo- 
ney lying by him; and having Notice of an inge— 
nious Merchant who has Credit beyond Seas, and 


underſtands his Buſineſs well, applies himſelf to him, 


and offers him 1090 J. to be laid out in ſuch Com- 
modities as the Merchant ſhall think convenient for 
that Port or Country the Borrower deſigns them for, 
and that he will bear the Adventure of that Money 
during the whole Voyage (which he knows may be 
accompliſhed within a Year). Hereupon the Con- 
tract is agreed upon; 5 per cent, is accounted for the 


Intereſt, and 12 per cent. for the Adventure out- 


wards, and 12 per cent. for the Goods homeward; ſo 
that upon the Return the Lender receives 291. per 
cent. And this cannot be Uſury by the Laws of this 


Realm, on account of the Riſk and Danger which the 


Lender runs. Alolloy, B. 2. C. 11. H. 14. 
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SECT. X. 


Of Inſurances en Lives. 


i; | ENS Lives with good Reaſons are, and 


may be, inſured, to ſecure to a Creditor the 


Reimburſement of a Sum advanced to his Debtor for 
purchaſing a Poſt or Place ; out of the Income of 


which he may have a Sufticiency beſides his Mainte- 
nance, and Expences, and Intereſt, and Premium, to 

pay off yearly a Part of the Capital. However, the 
Lender ought not to inſure the Lite of the Borrower 


without his Conſent. In ſome Places Infurances are 
not permitted on the Lives of Perſons at the Head of 


Government“; but in London People take the Li- 
berty to make Inſurances on any one's Life without 
Exception; and the Inſurers ſeldom inquire much if 

there are good or bad Reaſons for ſuch an Infurance, 


but only what the Perſon's Age is, and whether he be 


of a good Conſtitution, The Common Premium on 


a good Life from 20 to 50 Years of Age is 5 per 


cent. and from 50 or 60 Years old, 6 per cent. per 


annum: But thele Premiums are higher than any 


Computation founded on Obſervations concerning the 
Probability of human Life, will warrant.——Pcople 
ought by all Means to be prevented irom getting In- 
ſurances done with ſiniſter Views, eſpecially that 1n- 
human one of committing Murder to gain the Sum 
inſured; an Inſtance of which Villainy happened a 


few Years ſince in a London Apothecary, who having 


got his Wife's Life inſured, ſoon after killed her. 
Underwriters ſhould therefore inform themſelves of 


* At Genoa no Ir ſurances may be made, /e licertia ſenatũs, 
Super vita Pontificir, neque. ſuter vita Inpratori:, neque ſ. per vita 
Regum, nec Cardinalium, neque Ducum, Princip m. Efiſcrporum, 
neue aliorum Dominorum, aut perſonarum eccl;fiaſticarum, ſeu ſicu— 
larium, in dignitate conſliluarum, Civil Stat, of the Republic of 
(Genoa, anno 1010, 3 eee 


298 Of Porters of AsSvrRAnce,. 


the Motives why an Inſurance is required, and not to be 


contented with obſcure, plauſible, or fictitious Rea. 
ſons. It is indeed true that the Inſurers are not ob. 

liged to pay to a Murderer convict, as happened in the 
| Caſe of the aforementioned. Apothecary ; yet this 


does not reſtore the Life ſacrificed. A great Part of 


the Inſurance done on Lives in London are for Peo- 
ple who have certain Expectations in Reverſion after 
the Death of ſome Friend or Relation, whoſe PoſleC. 
ſions they have a mind in Part to anticipate by this 
Means: But ſuch Inſurances ſeem not eaſily to be juſti- 
Hed, as they fruſtrate the Intention of the Bequeath- 
er; and frequently overſet a good Deſign: And a 
fine Eſtate may be ſoon anticipated by this irregular 
Method. All Ordinances of Inſurances allow it to be 


made upon the Lives of Captives in Slavery; but to 


ſubüſt no longer than the Bondage does, or till the 
Perſon be redeemed. Mag. Inſur. P. 32. Vol. 1. 

2. J. C. and others came to the Inſurance Office, 
and brought a Policy for inſuring the Life of A. (upon 
whole '#: 5 they hal no Concern or Intereſt depend- 
ing) for a Year, and the Policy run, whether intereſt- 
fy er nat intereſted; and the Premium was 5 per cent. 
And they took this Way to draw in Sublcribers : 
They ag ced with V. a known Merchant upon the 


Exchange, and a leading Man in ſuch Cafes, to ſub- 


ſcribe geſt but in caſe 4. dicd within the Year, A. 
was to loſe nothing, but, on the contrary, was to ſhare 
what ſhould be gained trom the other Subſcribers. 
U pon the Credit of M's ſubſcribin;;. ſeveral others 


9 8 had inquired of M. about A. who was his 


Neighbour) ſubſcribed likewiſe. A. died in four 
Months, and the Bill was to be relieved againſt this 
Policy; and this Matter being all confeſſed by An- 
ſwer, the Policy was decreed to be delivered up, and 
the Premium to be paid, the Plaintiff deducting 
| thereout his Colts. Hit. 1690. Wittingham and 
Thornborough. Prec. in Chan. 20. The Court ſaid, 
this Way of inſuring was firit ſet up for the Benefit 
of Trade; that when a Merchant happened to hays. 
A Loſs, 
6 
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a Loſs, he might not be undone by it, the Loſs b 


this Way being borne by many: But if ſuch ill Prac- 
tices were uſed, it would turn to the Ruin of Trade, 


inſtead of advancing 1 it. Mid. 


A Policy of Inſurance was made to inſare the 


Life of Sir Robert Howard for one Year, fromthe Day 


of the Date thereof, The Policy was dated the 3d 


Day of September, 1697. Sir Robert died on the third 
Day of September, 1698, about one o' Clock in the 
Morita: And by Holt Chief Juſtice in an Action 
| hereupon it was ruled at the Sittings at Guzldball, iſt, 
That from the Day of the Date exciudes the Day, 


but from the Date includes it: fo that the Day of the 


Date is excluded. 2dly, That the Law makes no 
Fraction in a Day: yet in this Caſe he dying after 
the Commencement, and before the End of the laſt 


Day, the Inſurer is liable, becauſe the Inſurance is for 


a Year, and the Year is not compleat till the Day be 


over; yet if A. be born on the third Day of Sep- 


tember, and on the 2d Day of September rn one 
Years afterwards he makes his Will; this is a good 
Will; for the Law will make no Fraction of a Day, 
and by Conſequence he was of Age. 2 Salk, 625. 


Trin. 11 V. 3. Sir Robert Howard's Caſe, 3 
Raym. 480. 


Ter erms, Methods and Advantages of inſuring Lives in 


the Office of the Amicable Society for a Perpetual: 


Aſſurance, kept in Serjcant's-lnn F leet: ſtreet, Print- 


ea in the Year 1758. 
4. On the 25th of Jul, 1706, the then Lord Bi- 


ſhip of Oxford, Sir Thomas Aleyn, Bart. and others, 


obtained from the late Queen ANNE, a Charter fox 
incorporating them and their Succeſſors by the Name 
of the Auic ABLE Socitty. for a PERPETUAL ASSU= 
RANCE OrFice, for the Purpoſe of making a Pro- 


viſion for their Wives, Children, and other Relations, 


after an eaſy, certain, and advantageous Manner; 


with Power to purchaſe Lands, ſue and be ſued, and 


do 
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to have a Common Seal, Sc. The Number of Per- 
ſons to be incorporated not to exceed 2000, but might 
be leſs; each Perſon to receive a Policy, under the 
Seal of the Corporation, intitling his Nominee to a 
Dividend on his or her Deceaſe, in the Manner men- 
tioned in the Charter. After paying the Charges of 
the Policy, and 10s. Enterance Money, each Perſon 
was to pay bY. 45. per Annum, which annual Pay- 
ments have ſince, by the Increaſe of the Society's 
Stock been reduced to 5 J. a Year, pay able Quar- 
terly. From theſe Payments the Dividends to Claim- 


ants are to ariſe, For which Reaſon, if they be at 


any Time a Year and a Quarter in Arrear, ſuch De- 
faulters are excluded from all Benefit of their Policies. 


The Affairs of the Corporation are managed by a 


Court of Directors, according to the Powers granted 
by the Charter, and the Directions of the By- Laws. 
The Directors are Twelve, choſen yearly, within For. 


ty Days after every 25th Day of March. The Ma- 
Jority of the Members aſſembled at a General-Court, 


(which is never to conſiſt of leſs than Twenty) are 


impowered to make By-Laws and Ordinances for the 
good Government of the Corporation, The Charter 
directs one of the Members of the Society to be 
elected their Regiſter, who being alſo their Receiver 
and Accomptant, is therefore required by the By- 
Laws to give good Security in the Sum of 2000. at 


leaſt, All Perſons at the Time of their Admiſſion 
are to be between the Ages of Twelve and Forty-five,, 


and muſt then appear to be in good State of Health. 
Perſons living in the Country 1 may be admitted by 
Certificates and Affidavits, Forms of which may be 
had at the Office, Every Claimant is impowered to 


put in a new Life | in the Room of the deceaſed, with- 


in Twelve Calendar Months next after the End of 
the Current Year, for which his or her Claim ſhall 
be allowed as often as the ſame ſhall happen, upon 
Fayment of Ten Shillings Entrance: Any Perſon may 
have Two or Three Inſurances (or Numbers) on one 
and the ſame Life, whereby ſuch Perſons will be 1 4 
titls 


n e 


Of Portciss ef ASSURANCE, got 


titled to a Claim on each Number fo inſured. Five 


Members of the Society are annually elected Auditors, 
who are by their Office to inſpect every Tranſaction 


of the Society, to examine all Vouchers for Receipts 
and Payments, and upon Oath to lay before the quar- 


terly and annual General-Courts, the quarterly and 
annual Accounts of the Society; And on the Day 


before the holding each Court of Directors, the Au- 


ditors are to ſtate and enter in the Directors Minute- 


Bock a Balance of the Caſh of the Society. 
That the good End intended by the Charter has 


becn purſued, and the Society found to be greatly 


beneficial to the Publick, will evidently appear from 
a State of their yearly Dividends from Lady Day 
171, to Lady Day 1757, (the preceding Years hav- 
ing been particularly provided for by the Charter) 


| being Forty- ſeven Dividends ſucceſſively, during 
which Time the Quantum of each Claim amounts 


upon an Average to the Sum of 1061. 15. 4 4. and 


upwards : But raking the Computation only for theſe 


Twenty-three Years laſt paft, viz. from the Year 


1734, (when by an Order of the General Court a 
Part of their yearly Income was appropriated for 
augmenting their Claims whenever they ſhould hap- 


pen to be under 100 J.) the Quantum of ſuch Claims 


from the Year 1734 to 1757, have amounted upon 
an Average to 120/. 95. 1 d. and ſo conſiderable has 


been the Increaſe of the Dividends for theſe Nine 
Years laſt paſt; that each Claim during that Period has 


been advanced upon an Average to 1421, 65. 5 f d. viz, 


8 
Anno 1748 ———— 125 OO o 
1749 — — 100 17 72 
1750 — 132 17 1 2 
- 1751, == 149-0475 
1732 130 00. © 
1753 — 187 055 7 
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1256. 149.13 
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N. B. At 


* * „ CCS 25 


— ——— ! — —̃ — — 
— * - ” „ 


— — — . oe > 
2 *. . 


7 = 
; x 
| 
ba 
* 
wr bt 
. 
| 
: kk uy 
1} © 
3; 4:1 ©Y 
1 4 
1 
7 LE 
E * 
2 
3 
Xx. 
i 
'S- 
un 
1 e 
I i 
5 
F Y 
4 1 
4 
5 : 
i - 
by * 
13 1 
85 4 
11 
4 
4 \/þ 
tc SH 
. 
U 18 
2% F 
i ; 
= 
M1 3 
OY 
; 7 74 
„ 3 
. 1 
1 
—% 
© | 
i 
7 's 5 
* 5. 
\ 7 
, * 
i I A 
* \ : 
4 3 
. 
4 
. 4 
= 7 
1 
4, 
* S 
Mi 2 
vi 7 
1 
g 1 
1 
q of * 
þ 1 
. 
1 
"EF. 
4 » £8 
1 £4 
| 1 
00 
* 1 
f i 1 
O BP 
0 
1 
1 
[ x 75 * 
1 
1 
[ + 1 
5 % 
on 
1b 4 
+ RY 
1 


ay 

# 

wy!” 
' 


yoz Of Portcits of AssU RAR: 

NM. B. At a General-Court held the 12th Day of 
May 1757, an Order was made for further Augment- 
ing the Dividends on Claims, ſo as that for the fu- 
ture they will not be leſs than 125 J. each Claim, but 


yet may happen to be conſiderably more, which has 
been the Cale in ſeveral former Years, as appears by 


the above Account, in the Inftances of the faid ſeve- 
ral Years from 1750 to 1755, incluſive, _ 
The Advantages propoted from becoming Mem- 
bers of this Society, are principally as follow: 
To Clergymen, Phyſicians, Surgeons, Lawyers, 
Tradeſmen, and particularly Ferfons pofleſfſed of 


Places or Employments for Life : To ſuch Parents, 


Huſbands or Wives, and other Relations, whoſe In- 


come is ſubject to be determined or diminiſhed at 


their reſpectwe Deaths, who by inſuring their Lives 
by Means of this Society, may now in all Events 


leave to their Families a Claim, or Right to receive 


2 Sum not leſs than 125 J. for every Five Pounds an- 


nually paid in, and very probably a larger Sum as 


appears by the above Account. 
To married Perfons, more eſpecially where a join- 
tu:e, Penſion, or Annuity depends on both or either 


of their Lives, by inſuring the Life of the Perſons 


int tiled to ſuch Annuity, Penſion or Jointure. 

Jo Dependants upon any other Perſon intitled to 
a Salary, Benefaction, or other Means of Subſiſtance, 
during the Lite of ſuch Perſon, whoſe Lite being in- 
fured in this Society, either by themſelves, or by the 
Perſon upon whom they are dependant, will intitle 


them to receive upon the Death of ſuch Perſon, a 
Sum not leſs than 1257. for each Number ſo in- 


lured. | | 
I ToPerſons wanting to borrow Money, who by in- 
ſuring their Lives, are enabled to give a collateral 
Security for the Money borrowed. 

To Creditors intitled to Demands larger than their 
Debtors are able to difcharge, ſuch Debtors may by a 
like Inſurance ſecure to their Creditors their principal 
Sums at their Deaths, — 8 ep 

The 
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The above mentioned Advantages are off-red chiagy 
with reſpect to perpetual Inſurances for Life; but tem- 
porary Inſurers may find no leſs Advantage from this 


Inſtance, viz. A. B. has agreed for the Purchaſe of 
an Office or Employment, but wants 300 J. or 400 f. 


aſſign a Share of the Profits or Income of his Office, 


Principal with Intereſt, but cannot obtain a Loan of 
that Sum without inſuring his Life till the whole be 
cleared, which he is enabled to do by the help of 


bers on each of which he inſures his Life, and there- 
by his Aſſigns become intitled to three ſeveral Claims 
at his Death; which Claims by the above mentioned 
Proviſion, will not be leſs than 125 J. each, and may 
probably amount to more: He aſſigns and depolits 
his Policy with the Lender: He pays to the Society 
for the yearly Contributions on the three Numbers no 
more than 5/7. each, which is conſiderably leſs than 


inſure, and that for one Year only; at the End of 
which ſuch Offices are at Liberty to refuſe any fur- 


continues during the Life of the Inſured, unleſs ex- 


at the End of their Inſurance may in great Meaſure 
(if not entirely) reimburſe themſelves their Purchaſe- 
Money (originally paid by them for their Numbers) 
by diſpoſing of them at a Market-Price, which they 
may do without any further Trouble than applying to 
the Society's Office. 


| vs VSEVM 
BRITANNICVMI 


SECT, 


of Portcity of Atsonanchy $02 


Society, as may plainly appear from the following 


to make up the Purchaſe- Money: He is willing to 


as a Security or Pledge for the Repayment of the 


this Society. For Example, He purchaſes three Num- 
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5 J. per Clans under which Rate no other Office will 


ther Inſurance : Whereas in this Society the Inſurance 


cluded for Non-payment of the quarterly Contribu- 
tions. And every Inſurer, or their Repreſentatives, 
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O the Aion on a Policy of Aſſurance ; and the Evi. 
dence neceſſary io ſupport it, 


TFNdebitat. ofſumpſit pro præmio, upon a Policy of 

Aſſurance upon ſuch a Ship, the Defendant de- 
murred ſpecially, becauſe he did not ſhew the Conſi- 
deration certainly, what the Premium was, or how it 
became due; ſed non allocat. for it is as good as Inde- 
bitat. afſump/e it pro quodem ſalario, which hath been ad- 
judged good. Molloy, B. 2. C. 7. F. 3. cites 2 Lev. 
Lorolè v. Pinſacho. 

2. A general Indebitatus aſſumpfit will lis by an In- 
Crer of a Ship for the Premium for which he inſured, 
though the Conſideration of ſuch Inſurance (viz. the 
Hazard ot Loſs) is but a Contingency. Per Cur, 

Carth 338. in Caſe of Jachſen v. Colegrave. 

la Indebitatus afſumpſit by B. for 51. received to 
the Plaintiffs Uſe, and non afſumpfit pleaded, the Caſe 
was, that A took a Policy of Inſurance upon Ac- 
count for 51. Premium in the Name of R. and 4. 
paid the ſaid Premium to J. S. and A. had no Goods 
then on board, and ſo the Policy was void, and ſo the 
Money to be returned by the Cuſtom of Merchants. 
ic was inſiſted that the Action ought to have been 
in A's Name; for the Money was his, and if the Po- 
licy had been good, it would have been to his Ad- 
vantage, and it could no ways be ſaid to be received 
o B's Uſe, it never being his Money. Beſides here 
may be a great Freud upon all Inſurers in this, that 
an Inſurance may be made in another's Name, and if 
a Lois happen, then the Inſurers ſhall pay, for that 
ſome ceſtui que truft had Goods on board]; but if the 
Ship arrives, then the nominal Truſtee ſhall bring an 
Indebitatus aljumpfit for the Premium, as having no 
Goods on boar To all which Holt, Chief Juſtice, 
anſwered, that the Policy being in Bs Name, * 
1 re- 
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premium was paid in his Name, as his Money, and 
he muſt bring the Action upon a Loſs, and ſo upon 
Avoidance of the Policy to recover back the Pre- 
mium; and as to the Inconveniencies, it would be 
the ſame, whoſoever was to bring the Action, and 
therefore the Inſurers ought with Caution to look to 
that before-hand. Show. 156. Paſch. 2 W. and M. 
Martin v. Sitwell, Vin. Ab. Tit. Pol. of Aſſurance, 
(A 
2 * having the Command of a Merchant - Ship, 
PS: likewiſe a Share in her as being an Owner, in 
1730 deſired A. by Letter, to get 200 J. inſured on 
her. An Inſurance was made in the Name of A. 
(the Agent) by B's Direction, the Inſurers (J. S. and 
7. S.) Knowing nothing of B. In the Voyage the 
Ship was loſt, and B. the Captain caſt away. M. the 
Adminiſtratrix of B. gave J. S. and J. S. Notice of 
the Loſs and Truſt, and required Payment to her 
only. But A. under Pretence that B. was indebted 
to him, procured the Inſurers to give him Credit for 
the Sum in an Account which they afterwards made 
up with him, and then the Balance of that Account 
was carried into a new Account, and the ſecond Ac- 
count was afterwards ſettled between them. Upon a 
Pill by M. to be relieved, it was decreed that the In- 
ſurers pay her the Money, and A. to pay the Coſts 
of Suit, deducting thereout the Charges he had been 
at in obtaining the Policy. Barn. Chan. Rep. 3 19. 
Mich. 1740. Fell v. Lutwidge. 

5. This Caſe came before the Houſe of Lords up- 
on an Appeal from an Order by Lord Chancellor 
King. The Caſe appeared to be, that the Appellant 
 Ghettoff and others having fitted out a Ship for a 
Voyage from Oftend to China, ſent a Commiſſion to 
one Deconick, their Agent in Longon, to procure an 
Inſurance made by the Reſpondents, the London A, 
ſurance Company, upon the ſaid Ship, for the Voyage 
aforeſaid, for 5000 J. which Inſurance was accordingly 
made and entered into by the Reſpondents in the 
common Form. The Ship being loſt in her Voyage, 

X the 


306 'Of Porrcirs of ASSURANCE, 
the Appellants brought their Bill in the Court of 
Chancery againſt the Reſpondents, and alſo againſt 


Deconick, ſetting out the Inſurance, and ſuggeſt 
ing that the Ship was loft; which Loſs amounted in 


Value to the whole of the ſaid 5000 J. and that the 
Plaintiffs were, in Shares, entitled to recover the 
ſame. And having ſer forth, that the ſaid Deconick 
was omy their Truſtee, they further charged, that he 
refuſed to let them make uſe of his Name at Law, 
and that they lived abroad in ſeveral diſtant and re. 


mote Places, whereby, and by reaſon of the great 
Diffculty of producing Witneſſes, viva voce, "they 
were diſabled from bringing an Action at Law, and 


therefore prayed a Decree for the 3000 l. according 


to their ſeveral Proportions. 


The Reſpondents put in an Anfwer to ſo much of | 


: the Bill as related to a Diſcovery ; but as to the De- 


mand of the 50001. or any leſs Money, they demurred. 
For Cauſe of which Demurrer they ſhewed, that, if 
the Policy was forfeited, a proper Action at Law lay 
to recover the Money fo loſt; and that the Appellants, 


if they had any juſt Demand, might have their com- 
plete and adequate Remedy, by ſuch Action at Law, 
where Matters of this Nature are properly cognizable, 
and where the Appellants ought to Prove their Inte- 
reſt and Loſs, and not in a Court of Equity. 

This Demurrer was argued before Lord Chancellor 
King, upon the 15th of June 1728, and the Appel- 
lants Coungil inſiſting very much on the Allegation 
in the Bill of Deconick, the Truſtees refuſing to per- 
mit his Name to be inade uſe of in an Action at Law, 
his Lordſhip was pleaſed to reſpite the Confideration 


of the Demurrer, till the coming in of the Defendant. 


| Deconick's Anſwer, But, if the Appellants did not 


procure his Anſwer within two Months, it was or- 


| dered, that the Demurrer ſhould be allowed. 


Deconick put in his Anſwer within the two Months, 


and thereby admitted, that he made the Aſſurance 
in his own Name, in ＋ ruſt, and for the Benefit of 


the Appellants; but ſaid he did not care to per- 
mit 
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mit the Appellants to bring an Action againſt the 


Company on the ſaid Policy, in his Name, he being 


adviſed, that if he did, and they failed therein, he 


ſnould be perſonally liable to pay the Coſts: upon 


which, on the 21ſt of November 1729, the Demurrer 


came on to be further argued, when it was ordered, 
that it ſnould ſtand and be allowed. From which 
Order an Appeal was preferred to the Houſe of Lords, 
upon the two following Reaſons: 
Firſt, for that the Appellants cannot maintain an 


Action at Law upon the ſaid Policy in their own 


Names, and it is in the Power of their Truſtee, 
whether he will permit his Name to be made uſe of 
or not. And thar, in Caſe the Appellants were able 


to bring an Action in their own Names, it would be 
to no Purpoſe, in regard that all their Witneſſes, who 


can prove the Lois of the Ship, and the reſpective In- 
tereſt of the Appellants therein, live at diſtant Places 


beyond the Seas, and are not in the Power of the Ap- 


pellants; nor can the Appellants compel them to come 
over here to be examined on any Trial at Law. 


Secondly, For that the Appellants can have no 
Manner of Remedy againſt the Reſpondents upon the 
aid Policy, butyin a Court of Equity, where they may 


ave an Opportunity, by Virtue of a Commiſſion, 
to examine their Witneſſes beyond the Seas, and there- 


by be enabled to prove the Loſs of the ſaid Ship. 


And that, in Caſe the Appellants are deprived of this 
Remedy, they will not only loſe the ſaid 5000 J. but. 


allo the Sum of 600 J. which they paid, as a Pre- 
mium to the Reſpondents, upon making the Inſu- 
tance, And the Reſpondents, though they are Debt- 
_ ors to the Appellants in 50007. and Intereſt, will, in- 
ſtead of paying 
the Appellants Money. 


fuch Debt, go away with 600 J. of 
On Behalf of the Reſpondents it was inſiſted, that 


the Order for allowing this Demurrer was agreeable 


to Equit 7x7. | > 
Firſt, that the Appellant's Demand is plainly a De- 
mand at Law, they having nothing to prove bot their 


X 2 | Intereſt 
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Intereſt an the ! Loſs of the Ship, which are Facts 
proper t | 985 tricd by a Jury. 
Econ dl, chat there is no Equity ſuggeſted ; in the 
Bill, Burt a pretended Difficulty to produce Witneſſes, 
and that their Truſtee refuſed them to bring an Action 
in his Name. The former of which may with equal 
| Reaſon be ſuggeſted, in almoſt every Cale of a Po- 
licy of Infurance ; and the latter appears manifeſt- 
ly to be thrown into the Bill merely to change the 
Juriſdiction, and is in a great Meaſure ſatisfied by 
the Truſtee's Anſwer. For he does not ſay he 


ever refuſed; but that! at che Time of ſwearing his 
Anſwer he did not care to let his Name be made 


ule of. 

Thirdly, that if Bills of this Kind are encouraged, 
it will be very caſy to bring all Kinds of Property 
to be tried in a Court of Equity. The Lords were 
pleaſed to affirm the Order. Didt. Tr. and Com. In 
_ procer um. Leb. 1730. De e ct al. v. Lon- 

on Aſſurance Company. 

9 In an Action upon a Policy of Inſurance, by 


ſeveral Perſons, as Part-Owners of the Ship in- ; 
ſured, it was held that the Plaintiffs are obliged to 


prove their reſpective Intereſts in the Ship, and that 
a Proof of Ictereft in ſome of the Plaintiffs is not 
a ſufficient Ground to recover upon, though the In- 
e proved be more in Value than the Amount of 
the Inſurance: And a Nonſuit was recorded. But it 
ſeemed agreed in this Caſe, that the Plaintiffs are not 
to be put upon producing their reipective Bills of Sale 
of their reſpective Intereſts in the Ship; for that ſuch 


Sale may be by Parol; but it was held they muſt pro- 
duce ſome Evidence of Property, as Acts of Owner- 
tip, which the Flaintifls. could not make out; and 


it was held that tne Reputation of being the Owners, 
without ſhewing their Title, or proving Acts of 
Ownerthip, is not ſufficient. Didi. Tr. and Com. 


Curling v. Brand, At Guilatall, before Lee, Chief 


Juſticce. 
7. It 


aw] 
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7. It was ruled by Holt, Ch. J. May 31. Paſch. 
11 W. 3. at Guildhall, that in an Action on a Policy 
of Aſſurance of a Ship, if che Plaintiff's Witneſs 
ſwears that the Ship was condemned by Proceſs of 
Law, it is good Evidence to prove it; but if the 
Defendant had offered that Matter in Reidence by his 
Witneſſes, it would not have been ſufficient without 
producing the Sentence of Condemnation. I. Raym, 
724. Anon. 

8. Action may be maintained on a Policy of Aſ- 
ſurance, made in the Name of . §. de- 
clares the Truſt in Writing. See the Caſe of Rooke 


v. Thurmond, and Spencer and Franco, in this Book. 


In an Action brought upon a Policy of Aſſu- 


rance of a Ship, it appears upon the Evidence, that 


the Ship was condemned by Proceſs of Law and 


ſeized : By this Sentence the Property and Ownerſhip 


12 deſtroyed, and there is no Remedy upon the Po- 
y of Inſurance. Ruled by Holt, Ch. J. May 31, 
at 1. Gribal. L. Raym. 724. 

10. It is not eaſy to deſcribe the Nane and Na- 
ture of the Proofs, or Documents required to recover 
a Lols. Some we will enumer ate. it is common 
tor 1 Inſurers to aſk. = 

What is inſured elſewhere upon the Ship or 


Cooks for which the Lois or Damage is de- 
manded? | 


2. "The Inſurers aſk for the Proteſt ; 8 is a 
Declaration upon Oath uſually made by the Maſter, 
and ſome of his People, before a Juſtice, Notary, or 
Council, at any Place where they firſt arrive; ſetting 
forth what bad Weather they met with in the Voyage, 


or any other Accident that befe] them: As alſo what 


Precaution they took to guard againſt the ill Conſe- 
quences to be apprehended from thoſe Accidents, with 


the Motives they had for going into any other Har- 


bour than that they were Loud to: Which Sort of 

Proteſts are now become almoſt 2 mere Matter of 
Form, as a Notion is propagated at fome Places, that 
X 3 if 
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if the Maſters neglect proteſting, immediately after 
1 againſt the Damages that have reſulted from 
bad Weather, they make themſelves anſwerable 


for thoſe Damages that ſhall be found in any of the 


Goods aboard ; from which they believe a Proteſt 
frees them. But this cannot be ſufficient to clear 
them on all Occaſions. It is true the French Ordi- 
Nance of 1681, Tit. 10 Conges et Reports, Art. 4. 


 enjoins, © That all Maſters ſhall be obliged to make 


%% Report within twenty-four Hours after their Ar- 
&« rival, before the Lieutenant or Judge of the Admi- 


5 ralty, of all that has happened in their Voyage.“ 
But we imagine that the Intent of this Order is only to 


prevent the making any partial Declarations, by not 


allowing Time, and Room for it: which might have 


ſome Weight where the Maſter was no ways con- 


cerned, but not when the Queſtion is, whether the 


Damage did not proceed from his own Carelefſneſs, 
bad Stowage, or Defect in caulking his Decks; for 
on any Appearance of ſuch Neglects, the Proprietors 
of the Goods have a Right, notwithſtanding the Pro- 
teſt, to inſiſt that the Ship be viſited, and a particular 
: Examination of the Crew taken, how, and where 


theſe Goods were laid. At Hamburgh it is the Cuſ- 
tom ſoon after a Ship's Arrival, though not within 


twenty-four Hours, to ſend a printed Notification to 
every Perſon, who has Goods on board; importing 


that the Maſter fears his Cargo may have folfered 
Damage: The Intent of this is, that all who have 


Goods to receive, may ſend to inſpect the Ship, and 


the Places where they were ſtowed, before they take 


them aſhore, This is certainly a very prudent Pre- 
caution, and tends greatly to the Maſter's Juſtifica- 
tion. At London, Maſters ſeldom do any thing more, 
than to have their Intentions of making a Proteſt 

oted before a Notary Publick, without giving any 


123 to the Perſons who are to receive the 


Goods, Sc. 


3. For 


1 
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a , 
- . 8 TP PRI * 9 3 ö Coke F rn A Zh NEE PT EET" 6 * £ 
o * „„ : fag dk e e „ ͤ JN I On OT en er OOO un * * Es A he RR . COT er en 00 Iy 2 Rey 2 TER NO EN 4 
N a 3 * r ” R 1 * 9 * * . RG I Et Cen ne od - o "x 544 a _ , * 2 * * 1 . e ED SOS n 
8 F PF UU N % ˙ ͤ˙à ꝗ⁰³ꝛB2Mufñ d . CSE 9 „ * 1 a. 1 * * 2 RA N * A ends Coons ht nn des EE Th ˙ oo 
ee re edt es RE TE Ce NAS eh obs Pate” AW <a Beate, i ee a 03, Ls ts ot 7 O00 in one Da CEE ets Foes er ee So 2 R 1 ES. ey Ne 1 r : : 9% (PS } 5 a 8 : - . a * Var 
A F OY ws 5 N EEE ĩðVUh 0 ore nor rn SS Lata ET Fe R WWW 25 RRR - N C6 AM - : ; * : : ; % ; 
Ta SIC L S 5 > Y I SIT; e J SOT OO IHE IL += P ER 9 IX TOI LE by * l F 4 5 * . 
W N N 9 3 9 IE N R NA 4 . N * ned 5 * 8 n RTE z L * 7 


Of PoLicies of AssURAN CE. 311 


3. For the Bill of Sale, and often for the Cuſtom. 
houſe Regiſters, to find out the Owners, when In- 
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Ie ſurances are made on the Body of a Ship. 

he 4. For Bills of Lading ſigned by the Maſter ; 

. which are uſually called. for, to prove en. Intereſt in 

Ar 4 Goods: But if there is any apparent Reaſon to diſtruſt 

Ji. their being genuine, all ſuch Clearances, or Regiſters 

4. from the Cuſtom-houles, as are ordinarily given where 

* 3 the Ship has been diſpatehed, are called fo; and. up- | 
r- on Proofs of ſuch Authority a greater Dependance in 1 
i. | general may be made than upon mere Bills of Lad- i 
» ing; more eſpecially upen Certificates from thoſe Re- 0 1 
to giſters which the Spaniſh Ships in their Weſt India 1 4 
ot 4 Trade carry along with them, and of which Duplicates f 4 
ve remain behind in the Cuſtom houſe : For the Manner 15 
n- of making ſuch a Regiſter is, that every Perſon who 14 
he has goods to ſhip, previous to their Embarkation 1 
of gives an Account of their Bales and Marks, and pays 

or a Duty for them, either by Weight or Meaſure, which 

re is explained in a Cocket; and when they paſs the 

Gates, or go to be ſhipped, they are ſearched to ſee 

ar whether they correſpond with the Entry delivered in; 

re and if they do, each Parcel, is marked with a Cuſ- 

. tom-houſe Stamp, and the Cocket ſigned by the 

in Searchers. When on board another Set of Viſitors 

to re-examine them, and put their Cumplido upon each 

g Cocket, out of all which the general Regiſter is 

— tramed, to go by the Ship, in Order to a Re-ex- 

„e amination by the King's Officers at the Places of 

id their unloading” in America, Mag. Inſur. Vol. 1. 


F. 


* 
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r 


Calculation of the Sum neceſſary to be inſured fo as 5 to 
cover 7 the Oniſet of the eee | 


N Caſe of a Loſs, it is cuſtomary for the 15 

ſurers to pay but 98 J. for every 100 J. inſured, 
or to have two per Cent. abated, when he ſettles 
with the inſured according to Agreement in the 
: Policy. 

As the Inſurer has a Right to the Premium, when 
the Agreement is made, that Premium, whatever it 
is, makes a Part of the Money paid, in FR of Loſs: 
Therefore, 


At 10 per Ct. premium, the Inſured receives but 88 ], 


. ee 
20 8 : - — 2 78 
rr 23 - oF 
„„ F 5 
40 2 8 8 - - - 38 


And ſo in 8 in che Caſe of any Premium. 
In order to ſhew the Sum neceſſary to be inſured, 
if the Adventurer would cover, or make good his 
Outſet, or firſt Adventure, in Caſe-of a Less, let 
10 per Cent. be the ſuppoſed Premium on an 1007. 
Adventure. Then, f 
As 88 J. is to 100 J. ſo is 100 J. to 1137. 125. 84, 
the Sum neceſſary to be inſured to make good 100 1. 
As 88 J. is to 100 l. ſo is 10 J. to 11 J. 75. 3 d. the 
Amount of Inſurance. All which is proved by the 
following Example, vis 


The 


he 


IPremiums. Sums to [Abate twch Remains Deauct 3 
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„ 3 

The Sum to be inſu ed _ - 113 12 8 
Deduct two per Cent. or reckon 98 I.) 1 
WWW . 5 5 


* S & 7 - 


_— 


The Inſurer pays, in Caſe of a Loſs 1 11 : 7 3 
Deduct Inſurance on 113 J. 125. 8 d. f 
i y y6 1 2 


FI 1 


"_ + * TY _ 


Remains the firſt Coſt of the Ad- 1 
venture 3 r. — | 77 13 12 
And ſo as to the reſt of the Articles, or any other 
Adventure, or Premium, on a ingle Voyage. 
According to this Example, the ſix Articles of 
Premium, before mentioned, will be ſhewu by the 
following Table“. RE, 


Aha 


—_ 


| 

| be inſured{per Cent. the Inſu- 

to make | | X Irance or 3 

| 200d 1007} Þ: Premium | | 

| Ina ſingle jon the ruf 

| | Voyage. „ linſured. HER [ 

ff ¾ ., “.. A I 

fat 10% Ci r 12 81.2 „ hen 7 3 li 17 434 168 
15 — 20 9 72 8 2118 1 5 8 15 100 

20 — 28 4 1]2 11 3/25 12 10 [25 12 100 100 
25 — 136 19 8] 2 14 634 4 1134 4 110 100 | 
30 — 1147 1 2| 2 18 tiofl44 2 444 2 4] 100 
40 —ji72 8 3 3 9 cj168 19 3 168 19 31 100 


4 


In theſe Tables there is no Regard had to Commiſſions, Of- 


fice· charges, Intereſt. of Money, or Riſque of Inſurers, as they 


often vary according to Circumſtances: For ſome People inſure 


themſelves, and pay no Commiſſion ; others employ their Factors, 


and pay them + per Cent. on the Sum inſured, and one or two per 
Cent. on recovering Loſſes. The Office receives 47. 64, for the 
Policy, and 1 per Cent. from the Inſured upon ſettling Loſſes; In- 
tereſt is ſeldom chargeable but in the Caſe of long Voyages. 
Whatever theſe Charges ſhall happen to be, they may be deduQ-. 
ed, upon any Computations, together with the two per Cent, abat- 
ed by the Inſurer. The Office-keeper keeps an Account with the 
Inſured and Inſurer, and with the Conſent of the Inſurer, retains 
in his Hands one Shilling in the Pound, or five per Cent, on ſuck 
Premiums as he receives rom the Inſured, Nö 


a8 
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Phe foregoing Computation ſhews the Amount of 
Inſurance on one./ingle Voyage; in the next Place will 
be ſhewn how it will ſtand with a Voyage out and 
home, or a double Voyage, &c, The Voyage out is 
conſidered as one ſingle Voyage, which is already ex- 
plained in the Article of 10 per Cent. Premium: And 
as to the Voyage home, deduct the Premium from 
98, as aforeſaid : Then ſay, as the Remainder, is to the 
Hremium, ſo is the Amount of the firſt Inſurance, toge- 
ther with lool. to the Inſurance of the Voyage home. 
This Inſurance home, added to the Inſurance ont, make; 
up the total Inſurance, As for Inſtance, the Premium 
of 10 per Cent. on 1001. Outſet makes the Inſurance 
out 111. 75. 3d. that added to 100. makes 1111. 
75. 3d. Then, to find the Inſurance home at 10 
$eF Can Frenmms 

As 881. is to 101. ſo is 1111 75. 3d. to 120. 135. 
14, Then add the 12/7. 135. 1 d. Inſurance home to 
the 111. 75s, 3 d. Inſurance out, it makes 24 J. os, 4d. 
total Inſurance to make good 1907. out and home; 
and the Sum neceſſary td be inſured home will, ac- 
_ cording to the foregoing Example, amount to 126, 

105. 11d. ö»⅛öf; 

The Premium of 40 per Cent. which is the higheſt 
Premium mentioned, makes the Inſurance out 681. 
195. 3d. on 1001, Outſet, and the hke Premium of 
40 per Cent. hotne makes the Inſurance 1161. 105. 64. 
as is demonſtrable from the ſame Principles: For as 
581. is to 40 J. ſo is 168 J. 195. 3 4. to 1161. 105, 64. 
Then add the Inſurance out and home it will make 
185 J. 95. 94. * total Inſurance, to make good 1000 
in Cafe of a Loſs, which is ptoved by the following 
Example. I 


2 Sec the following Table. 


_ 


2 2 


1 1  .Yy 
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As 58 J. is to 100 f. ſprs. ie n 4.4 
d. to the dum neceſſary ta be injured, | Mac 10 
1 to mate good 100 J. for the firſt. FE, n * 
n | NO 
Dedutt two. ur! Cent. Abatement 11561664 K 
— — . 


The Infurer pays in Caſe of 2 Lofr - 219 9 9 
Deduct Infurance home on ate 5 ga f is 8 6 
44. at 40 Pr Cent. | 1 1 


Peduct alſo Infarance out 65 5 19. 3 


Remains the. Coſt of the firſt Outfet 100 0 0 
And ſo as to any other Adventure, or Premium, 


on a double Vcpage, as may | be ſeen from the * 
Table, VIZ. : 


The Amount of Inſurance. to le good I 7 out and 


Home. 
Se Ee es ot | — —— -».' 1900 
„ 
out and the Out | Home, bh” Total : 


r 8 


3 +. | *. FR d. I I. . 77 BG 
lat 10 p. Ct. 11 7 3 1213 1 24 o 4 
15 — 18 1 5] 21 6 99 39 8 24 
1 20 —Þ 25 12 10] 52 T FÞ 37 17 2 
| 25 — | 34 411 $5.19 3 80 4 4 
. — EF P2329 F 
— — 19. 3. 249 10 © | 185 . 3 


r 


Here follows che Differente between Convoys and 
no Convoys, in an Inſtance of a treble Voyage, the 
Rotation being from England to Africa, from thence 
to America, and then home. 

Inſurance from England to Africa may be dos fl 

Time of War, at about ſeven per Cent. with good 
Convoy, and not under fifteen per Gent; without Con- 
voy; and the Voyage may be performed in forty to 
fifty Days. Inſurance from Africa to America 1 be 
2 about 
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ab! nit fix per Cent. with ſuch Convoy, and eightedn 


per Cent. without Convoy; and this Voyage may be 


performed in forty to fifty Days. The Inſurance 


from America to Great Britain, with good Convoy, 
will be at about 10 per Cent. and without Convoy, at 


about 25 J. per Cent. and this Voyage may be per- 


formed in forty to ſixty Days. 


To ſhew the Amount of Inſurance at the e 
mentioned Rates, to make good. 100l. Outſet through- 


out the whole Rotation, deduct the ſeveral Premiums 
from 98, as aforeſaid; and then add the Premium or 


Premiums on the firſt ang ſecond Voyages to 1001. 
Then, 
For the firſt Voyage ſay, 
As 911. is to 71. ſo is 1001. to zl. 135, 104. 
837. Is to 15 J. ſo is 1col. to 181. 15. 88 


For the ſecond Voyage, 


A892“. is to 61. ſo is 107 J. 135. 10d. to 51 os. 64. 


Sol. is to 18 J. ſo is 1187. 15. 5d. to 26 J. 115. 4d, 


For the third Voyage, 
As 88 J. is to 101. ſo is 1141. 145. 4d. to 13). os. 84 
731. is to 25. fo is 1447. 125. gd. to 291. 105. 84, 
The Amount of the whole, and the Difference be- 


tween good Convoys and no Convoys, will —_ 
from the following I able, vi. 


Si a. th le. mat... Ao. RR... ie ana Od. Lo. CO CORY 


Ds Sees nk 'the ring The A- Difference 
mount i" mount of | in the In- 
Inſurance | Inſurance | ſarance | 
with good | without | fer cent. 

Convoy | Convoy 

per cent. per cent. 4 


— — 


| OD | Tk cit 66-36 
From England to Africa 7 13 1018 1 5|10 p 7 
From Africa to America 7 © 6]26 11 4| 19 10 10 


From Americe to Great Britain it o ol49 10 8|36 10 0 


= 


Total 5:40 Ir OO T04 3-5 66 8 4 


* * Li a 4a. Ae hee cnet. Arad 3 
i. we Mes 4 1. thagt e * — aye » . 
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Jo find the Sum neceſſary to be inſured to make 
good, or cover 1001. outſet on a treble Voyage, in 
the Caſe of 25 J. per Cent. Premium, from America to 

Great Britain, and the other Premiums without Con- 
voy, as above mentioned, ſay, 
As 250. is to > 100. ſo is 497. 10s. 84. to 198, 25. &. 
or, 


ve As 73U. is to 1000. ſo is 1441. 125. 9d. to 198“. 25. 8d. "| 
h- the Sum neceſſary to be inſured without Convoy; | 
ns and by the ſame Rule, 1 300. 71. 2d. will be ſuſfi- i 
or cient with Convoy. 1 
I, This will appear from the following Example: 15 "i 
3 | 
The Sum to be inſured _ | | 198 . 9 
Deduct 2 per cent. Abatement F i 
The Inſured receives in caſe of Loſs 1 94 ; 3 5 1 
3 Deduct Inſurance on 1984. 25. 84. 5 8 {i} 
4. at 25 Per cent. ; 8 . i} 
4 | 5 144 12 9 | 
] Dedu& Inſurance on 8 
25 the Outſet 10 4 23 | 
6 on the ſecond Voyage 26 1 4 44 1 I2 # 
Remains the Coſt of the firſt Outſet £ 100 0 0 
2 And ſo as to any other Adventure, or Premiums, 
: on any other treble Voyage. Did. Tr. and Com. 
The following Caſe-will further illuſtrate what hath 
been ſaid in this Section. 8 
5 A Guildhall, May 15th 1759. Sir Alexander Grants 
4. Bart. againſt William Innes, 
7 j | 
| I be Plaintiff declared that on the 13th February 
ll 1758, at London, according to the Cuſtom of Mer- 
5 Chants, from Time whereof the Memory of Man is 
a not to the contrary there uſed and approved of, cauſed 
be to be made a certain Writing or Policy of Aſſurance; 


purporting that the Plaintiff, as well in his own Name 


Ay 
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as for and in the Name and Names of all and every 
otherPerſon of Perſons, t to whom the ſame did „might, 
or ſhould a apperrain 1 in Part or in all, did make Affar- 
ance, and cauſed himſelf and them and every of them 
to be inſured, loſt or not 16ſt; at and from Jamaica to 
London, upon the Body, Tackle, Apparel, Ordnance, 
Munition, Artillery, Boat and other Furniture of 
and in the good Ship or Veſſel the Prince of Orange, 
whereof was Maſter for that Voyage Captain James 
Anderſon, or whoſoeve: elſe ſhoula* go for Maſter in 
the {aid Ship, or by whatſoever other Name or Names 
the ſaid Ship or the Maſter thereof was or ſhould be 
named or called, beginning the Adventure upon the 
ſaid Ship, Ec. from and immediately following” her firſt 
Arrival in Jamaica, and ſo ſhould continue and en- 
dure until the ſaid Ship, with her ſaid Apparel, &c. 
ſhould be arrived at London, and there had moored at 

Anchor twenty-four Hours in good Safety; and that 
it ſhould be Jawful for the ſaid Ship in that Voyage 


* - * * 


the Affured,” was and ſhould be valued At —— 
Touching the Adventures and Perils, which the 
Aſſurers were contented to bear, and did take upon 
them in that Voyage, they were of the Seas, Men of 
War, Fire, Enemies, Pirates, Rovers, Thieves, Jet- 
teſons, Letters of Mart and Countermart, Surpriſals, 
Takings at Sea, Arreſts, Reſtraints and Detainments 
of all Kings, Princes and People, of what Nation, 
Condition or Quality ſoever, Baratry of the Maſter 
and Mariners, and of all other Perils, Loſſes and 
Misfortunes, that had or ſhould come to the Hurt, 
Detriment or Damage of the ſaid Ship, Sc. or any 
Part thereof; and in Caſe of any Loſs or Misfortune, 
it hould be lawful to the Aſſured, their Factors, 
Servants and Aſſigns to ſue and labour: for, in and 
about che Defence, "Safeguard. and Recovery of the 


* Blank was left for is. Sum, 


faid 
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| faid Ship, Sc. or any Part thereof, without Preju- 


dice to that Inſurance ; to the Charg® whereof they 
the Aſſurers would contribute, each according to the 


Rate and Quantity of his Sum therein aſſured, Sc. 


And ſo they the Aſſurers were contented, and did 
thereby promiſe and bind themſelves, each one for his 
own Part, their Heirs, Executors and Goods, to the 
Aſſured, their Executors, Adminiſtrators and Aſſigns, 
for the true Performance of the Premiſſes; confeſſing 
themſelves paid the Conſideration due unto them for 
that Aſſurance by the Aſſured at and after the Rate 
of thirty Guineas per Cent. in Caſe of Loſs; the Aſ- 


ſured to abate two per Cent. and by the ſaid Writing 


or Policy of Aſſurance the Ship and Freight were 


warranted free from Averoge under three Pounds per 


Cent. unleſs general or the Ship ſhould be ſtranded; 
and by the ſaid Writing or Policy of Aſſurance it was 
declared that the following Aſſurance was upon Ship and 
Freight; and that the Underwriter was to return 151. 
if the ſaid Ship departed with Convoy for the Voyage, 
and 53 J. per Cent. for Convoy through the windward 
Paſſage or Gulph of Florida, &c. Of which ſaid 
Writing or Policy of Aſſurance the Defendant after- 
wards had Notice, and thereupon afterwards, on the 
fame Day and Year, at London, in Conſideration that 


the Plaintiff at the ſpecial Inſtance and Requeſt of 


the Defendant, had then and there cauſed to be paid to 
the Defendant 3o Guineas as a Premium and Reward 
for the Aſſurance of 1007. of and upon the faid Ship 
ond Freight mentioned in the ſaid Writing or Policy 
of Aſſurance, and had undertaken, and then and there 
faithfully promiſed the Defendant to perform and ful- 


fil all Things contained in the faid Writing or Policy 


of Inſurance on the Part and Behalf of the Aſſured 
in that Behalf to be performed and fulfilled, he the 
ſaid Defendant undertook, and then and there faith- 
fully promiſed the Plaintiff, that he would become 
an Aſſurer to the Plaintiff for the ſaid Sum of 1001. 
and upon the ſaid Sbip and Freight mentioned in the 
laid Policy, and that he would perform and fulfil all 

| | Things 
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Things contained in the ſaid Policy on his Part and 
Behalf, as ſuch Aſſurer, as to the ſaid 100 J. to be 
performed and fulfilled according to the Form and 
Effect of the ſaid Policy, and ſubicribed the faid Po. 
licy as ſuch Aſſurer for the ſaid 1001. 
| That the ſaid Ship before the making of the ſaid 
Writing or Policy oi Aſſurance, that is, on the oth 
December 1757, was in good Safety at Jamaica; and 
that afterwards divers Goods and Merchandize, to the 
Value of 10,000/. were laden and put on board her 


$20 


to be carried on Freight; and that the Plantiff, at 


the Time of loading the ſaid Goods and Merchandizes 
on board the ſaid Ship, and from thence until the Loſs 


of the ſaid Ship, Goods and Merchandizes hereafter | 


mentioned, was intereſted in the ſaid Ship, and in the 
ſaid Freight of the ſaid Goods and Merchandizes in 
the laid Policy mentioned, to the Value of all the 


Money ever inſured or cauſed to be inſured thereon. 


That ſaid Ship, on 12th December 1757, departed 
and ſet fail from Jamaica on her Voyage towards the 
Port of London; and that the ſaid Ship, with the 
laid Goods and Merchandizes, {ailing and proceeding 
on her ſaid Voyage, after her ſaid Departure from 
Jamaica, and before her Arrival at the Port of London, 
that is, on the 2d February 1758, was attacked, con- 
quered, and taken a Prize by the French; and, toge- 
ther with the Goods and Merchandizes, was then and 
there wholly loſt to the Plaintiff : Of all which Pre- 
miſſes the Defendant had Notice on the 1ft May 1758, 
and was requeſted by the ſaid Plaintiff to pay him 98. 


Parcel of faid 100 J. ſo by him affured ; 27. Reſidue 


of ſaid 1001. being to be abated to the Defendant in 
Reſpect of the Gaid. 1 


There was another Count fo read. had nd os” 


ceived by the Detendant for the Plaintiff's Uſe. Da- 
mages 100d, 

The Defendant paid 561, into Court, and pleaded 
non afſumpfit ; whereupon Iſſue was joined. 

The Plaintif, after fitting out and victualling the 
faid Ship at I terford, ſent her to Jamaica to take in 


6 


her 
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Account was ſtated as follows: 
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her Cargo, as before ſtated, and between the 11th and 
13th February 1758, cauſed to be inſured by different 
Perſons the Sum of 16007. at and from Jamaica 10 
London, upon the ſaid Ship and Freight, beginning rhe 
Adventure from and immediately following the Ship's 
arrival at Jamaica, and ſo to continue until ſhe ſhould 
arrive at London. %%% 8 
The Ship took in her Cargo at Jamaica, and on 
2d December 1757, failed from Montego Bay in the 
ſaid Iſland without Convoy, and on 2d February 1758, 
was taken as aforeſaid. TO 
About the 12th February 1758, the Ship was re- 
taken by a Britiſh Privateer called the Britannia, Capt. 
Dobſon, who became intitled to half the nett Pro- 
ceeds; and Plaintiff applied to the Recaptor's Agent, 
and deſired he might have the Direction of ſelling 
the Ship and Cargo for the Benefit of the concerned, 
but was refuſed; whereupon two Brokers were mutu- 
ally agreed to by all the Parties to ſell and diſpoſe of 
the Ship and her Cargo. „ | 
The Ship and Cargo were accordingly ſold by pub- 
lick Auction, with the mutual Conſent of the Plain- 
tiff, Inſurers and Recaptors; and one half of the 
nett Proceeds was paid to the Plantiff, and the other 
half to the Recaptor; and in the Account delivered 
by the Broker, the Plaintiff was allowed for the Ship's 
Freight 13227. 8s. 6d.; and though the Plaintiff 
hath declared for a total Loſs, he only claims a par- 
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tial or Average-Lofs. 


The Ship and her Cargo being thus ſold by publick 
Auction, the Plaintiff delivered in all his Vouchers to 
the Policy-Broker to make up the Account and ſtate 
the Loſs for the Examination of the Inſurers : The 


The 


Premium of * 11551. from T.ondon to 


— 


— — ns 


— — 
— 


8 5 | a 1131 19 5 
Proviſions for Ship's Uſe at ditto 120 1 
1243 8 6 
DeduRt F. reight from London W 3 
Oe. 5 iin o 


Premium on + 11904. from Jreland to 


Deduct Freight from Ireland to Jamaica 2 90 14 © 


and her Outſet at five Guineas er Ceat, 
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| Fl 
The Prince of Orange colt at private Sale 550 o 0 
Amount of the Outlet by the Ship's Books 522 2 2 


Waterford at five Guineas per Cent. 
and Policy - . " 80 60 17 3 


* ———— 


Deduct return af 14 2 per Cent. for Con- 
voy on 1153. as above . {BG 88 6 


— 


1093 1 © 


Jamaica at ſix Guineas * Cent. and 
Policy B - 75 4 0 


168 15- ©. 


$78. 1 0 
Premium on Þ 1 3201. from Jamaica to 
Londen at 30 Guineas ger Cent. 446-06 
1294; 1 6 


* The Sum that muſt be inſured to cover the Value of the Ship 


+ What maſt be inſured to cover 10937. 115. (the Value of 
the Ship at Y/aterford) at fix Guineas per Cent. | 
+ What muſt be inſured to cover 878 J. 13. (the Value of the 
Siip at 7.maica) at 30 Guincas fer Cent, 


Total 


= 


4 


be 
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8 e 
Total Amount of the Freight 1322 8 6 
From which deduct the Port- | 
lage Bill and Charges in 
the River, which may be | 
bur 4421 8 6. 


, _ 900 o © 
emu e ele oi | 
Guineas per Cent, 426 5.0L 4 4 
3 | ET ——— 7 "I 
So that there mig be in 5 | 
{ured on the. Ship — 1320 0 © 


And on the Freight — 1350 o 0 


—_ _—_ 


———ꝛ— 


LR - 2670 0 © 
Half the nett Proceeds of the Ship and 
WI 5 N 940 11 1 
From which deduct half the Crew's 
Wages home 5-188; $£$ 
801 19 10 


2070 l. at 98 per Cent. 2616 12 0 . 
Received 3 801 19 10 


> 8 1814 12 2 | 
If 2670 l. loſs 18147. 100 J. will loſe 67 J. 18 8. 9d. 


being the Average-Loſs claimed by the Plaintiff. 


Diefendant's Objections. 
It is underſtood, that the Practice amongſt Mer- 


chants is, to inſure no more on Ship and Freight, 
than the Sum it will require to bring her on an Equa- 


lity whether ſhe arrives or not; but when neither are 
valued, to aſcertain whether a Merchant chooſes to 
have a Profit in View by her Arrival or Capture, and 
for which, when valued, he pays a certain Premium, 
t ſeems natural that the Inſured means only to be ſe- 
| To cover g<o/, | 


Y 2 cured 


—— 


» : 
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cured and reinſtated in his real Property, into which 
. the Inſurers have a Right to enquire, and to ſee that 
11 the Account is properly ſtated; and it muſt be owned, 
Ik | the Wear of a Ship greatly reduces her Value, which 
14 the Freight again anſwers, but with heavy Charges: 
Therefore Ship and Freight are the ſame; or if they 
are ſeparated, it depends much on Fancy. Where- 
fore in this Caſe the Owners ſhould only have inſured 
as under: 


Ri 
The Value of the Ship at Jamaica being 878 1 0 
Required only Inſurance on 1350 J. on 
Ship and Freight at 30 Guineas per- 


+ OY. - - - 405 5 0 
I 303 6 0 
Ifa total Loſs had happened, this 1350/. 
| ſecured the Owners at 98 (. Per 
Cent. 1323 l. 
As ſhe was taken, &c. they received 8 
half Ship and Freight 801 19 10 


501 6 2 
If 12507. loſes 501 J. 65. 2d. 1000. loſes 371.25. 
which the Defendant offered to Pay the Plaintiff. 


Some urge it to be the Cuſtom toinſure nett F n 
as well as the Value of a Ship; and it is too general a 
Cuſtom, alſo, to miſtake what that nett Freight actually 


Ship and Freight will yield in the Middle of a Voyage: 

Therefore it is incumbent on an Owner to pleaſe himſelf, 
and declare it by a Valuation of both; but if he does 
not, and leaves all open, it is to be preſumed he means 
only to ſecure his real Property; and Inſurers can never 
be liable to pay the Loſs on an accidental or imaginary 
Profit, in Caſe of a total Loſs, while the Aſſured (in 
the Event of a ſafe Arrival, and that by heavy Charges, 
ſuch as thirty Guineas to Sailors for the Run home, his 


* nett Freight, or Profit, does not Fee 
is 


is, or rather impoſſible to calculate exactly, what a 
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_ 
4 of 
Y K 2 
1 
* 
2 
6: 
_ 
. 
oY 
. 


— < is 7 ab * Rr 9 EY Lt i 


Of Por1cits of As8uRance, 325 


his Expectation) can have Recourſe upon the Inſurers 
for a Return of Premium, by complaining of his 
Miſtake after the Ship's Arrival. W herefore all In- 


ſurances left open, not valued, are intended only to 


ſecure the real original Property; but as there are 
Fadls in the preſent Cale, let it be ſuppoſed the Aſſur- 


ed, or Owner, meant to make Profit (which is grant- 
ing a Contradiction on an unvalued Policy) by inſur- 


ing his Freight at a high Rate, his Claim for Return 
of! premiums would be founded on the following State, 
by proving his Intereſt at the higheſt it now turns out 
to be at the End of the Voyage. 

Suppoſe 2670 l. had been inſured, without valuing 
the Ship and Freight, and the Ship arrived ſafe, the 
Aſſured could have demanded a Return of Premium 
by ſtating his Account thus: 


: 5 #5 | d. 
Ames of the Ship's F reight 1322 8 6 
Ditto of Ship fold ES 720 0:.0- 


Total Value 2042 8 6 

„ he 

Coſt at Jamaica - - 878 10 
Premium on 1350 J. Ship and 

Freight „5 "42 £0: 
Portlage Bill „ 38 8 9 

e 3 49: 


Nett Freight or Profit to be inſured at 


2861. 14s. to bring it home - 300 13 9 
Inſurers Debtors to Premium of 2670 J. 
at 30 Guineas - - 841 10 


| 5 1 „ . 
By Inſurance on 1 350 0 0 425 5 0 
By do. on nett Frt. at 286 14 0- 90 6 3 


1636 14 0 ————515 ff 3 


Sum over-inſured 1033 6 © LEE 2-2. 9-9 


— — 


26 0 00 
3 The 


n — ——— — — — 
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# | . F, 2 
The above nett Freight at Janis 300 13 9 
Deduct Coſt of Inſurance on 2864. 14. ; 90 6 3 


W 
* 


| When brought home to Londen yields 210 7 6 


N. B. Inſtead of adding the Premium. to a ſup- 
poſed Profit on Ship and Freight at Jamaica, the Pre- 
mium thereof muſt always be deducted, and leſs 1 in- 
ſured to make 1 It areal Value. 


P R 007. . 


If ſhe had arrived ſafe. 
. . [ 3. 
She ſold at, or was worth -. 1 „„ o 0 


| Her Freight turned out alt — 1322 8 6 


i 1 
Coſt at Jamaica 878 1 0 
Inſurance on 1638 J. 145. 513 11 3 
8 9 


Portlage Bill . 3 


— 


210 7 6 


If ſhe had been a total Los. 
| 16360 145. at 98 per Cent. would pay 1603 ap: 9 


Colt at Jamaica - 3 4:0 
inſurance Premium- 515 12 3 


——1393 3 


| : ——— — 
N : 


Neat Profit 210 7 6 


A8 


8 —1832 1 O 
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As ſhe was taken and retaken, 
N | J. . d. 
+6361. 145. at 98 per Cent. 1603 19 9 
By nett Proceeds of half Ship and F reight 801 19 10 


— — 


The Inſurers muſt then have paid - 301 19 11 
Nett Proceeds of halt Ship and Freight 801 * 10 


1669 9 
ä F 


Coſt at Jamaica =. 008 ..4-:0 
Ditto Premium „ 1 31-2 
N Ag Mem HOWS 2 
Nett Profit 210 7 6 
As certainly every Man means his true Intereſt in 
all his Operations in Trade, therefore the above State 


proves proper Calculations; as whether a ſafe Arri- 


val, a total Loſs, or a Capture and Recapture had 
happened, the Profit or nett Freight turns out equal- 
ly the fame. Wherefore in all Inſurances of Ship and 


Frei ght, both or either, left general, and not valued, 


the Alſuree can calculate in the above Manner for a 
Return of Premium; as alſo the Inſurers from pay- 
ing too much. If the Inſurers were to pay (reſpect- 


ing the Caſe in Queſtion) on the imaginary Sum of 


2670, the Aſſured would not only gain 896 J. 13 5. 44. 
by the Capture and Recapture, an Accident, but ſaves 
allo 11 J. 65. 9 4. they would have loſt had the Ship 
arrived ſafe, without the leaſt Chance of a reciprocal 
Advantage to the Inſurers by any Accident. 

If Cuſtom is pleaded to a contrary Practice reſpect- 
ing Freight, it has no Relation to an Inſurance on 
Ship and F reight; becauſe if a high Valuation 'is 
made and inſured on the one, ſo much the leſs ouglit 
to be gone on the other. 

Ti Cauſe coming on to be Land and the Plain- 
riffs Witneſſes proving, that it was cuſtomary in the 
City of London for an Owner of a Ship to cover his 


Intereſt both in Ship and Freight by inturing Ship | 
> and 
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and Freight, and the Premium paid for inſuring the 
ſame- (the Underwriter taking the Premium in caſe 


the Ship. arrives be) me e e a en for the 
Plaipeifi'® „ 9) 38 al 


of aue be and Contributions. 


1. e in the Merchant's Law: is ſet or 
taken for a certain Contribution that Mer. 
chants and others, who have their Goods caſt into the 
Sea, do proportionably make towards their Loſſes for 
the Safeguard of the Ship, or of the Goods and Lives 
of tnoſe in the Ship in the Time of Tempeſt; and 
this Contribution ſeems to be ſo called, becauſe it 1; 
proportioned after the Rate of every Man's Average 
or Goods carried. It is derived from che Word Hveria, 
Cattle T. "Molloy, B. 2. C. 6. F. 4. 


5 Ships being freighted, 5 at Sea, fre ele 
Subject to Storms and other Accidents, when, by the 
ancient Laws and Cuſtoms of the Sea in extreme Ne. 


« ceſſity;, the Goods, Wares, Guns, or whatſoever elſe ſhall 
be thought fit, may in ſuch Extremity be flung over- 
board: But then the Maſter: ought to conſult with 

his Mariners, who, if they conſent not, and yet the 
Storm and Danger continues, the Maſter may; not 
- Withan_y command what he ſhall think proper to 


* If he: Plaintiff had "ITY to the full Amount of his Valua- 
tion, that. is, 2070 l. the Principle inſiſted upon by the Defend- 
ant, would, it ſeems, have been right; for the Deſign of luſu- 
rances is not to cover an imginary Profit, but to ſecure a real 
Intereſt, ; 

t. Whatever the Mater of a Ship 1 in Difreſs, with the Advice 
of his Officers and Sailors, deliberately : reſolves. to do for the 
Preſervation of the whole, in cutting away Maſts or Cables, or in 
throwing Goods overboard to lighten his Veſſel, which is What is 
meant by Jettiſon or Jetſon, is in all Places, permitted to be 
brought into a general or groſs Average; in which all concerned 
in Ship, Freight and Cargo, are to bear a proportionable Part of 
what was ſo ſacrificed for the common Good; and it muſt be made 
by by the Inſurers in ſuch Proportions as they have underwrote. 

Jag. Inf.” Vol. 1.5 P. 55• 

be 


Of Porrtcrits of AsSUurRancy, 329 


be: caft overboard for the common Safety of the reſt. 
80 likewiſe Goods coming from infected Towns or 
Places may be caſt overboard; and if an Action be 
brought at Common Law, the Defendant may juſtify 
the ſame by pleading the ſpecial Matter. If there be 
a Super- cargo, a Req ueſt ought to be made to him to 
begin firſt; but if he: refuſes, the Mariners may pro- 
ceed. Molloy, B. 2. C. 6. F. 6. cites Leg. Rhod. de 
Fatt. Bratten, Lib. 2. Fo. 41. b. n. 3. 49 Ed. 3. 
Fo. 163. Leg. Oleron, Cap. 18. 

3. It the Ship happens to outweather the Storm, 
KS arrives in Safety at the Port of Diſcharge, the 
Maſter and moſt of the Crew muſt ſwear that the 
Goods were caſt over for no other Cauſe, bur purely 
for the wy of the Ship and Lading. Mollov, B. 2. 
C. 6. F. 2. Leg. Wiſbicenſ. Art. 38, 39. 8 

4. King William the Conqueror, and Henry 1: made 
and ratified this Law concerning Goods caſt over- 
board by Mariners in a Storm, in Imitation of The 
antient Rhodian Law, de Fatt. 2 

Si ergo jecero res tus de navi ob metum mortis, 4. 
hoc non potes me implacitare; nam licet alteri dunmum 
 tnferre ob metum mortis, quando periculum evadere non 
poteſt. Et fi de hoc me meſces, quad ob metum mortis nil 
feciſſe de comeſpriorari. Et ea que in navi rejtont divi- 
dantur in communi ſecundum catalla; & fi quis jecerit 
catalla extra navim, quando eceſſitas non exegerit, ea 
reftituat. Molloy, B. 2. C. 6. F. 3. cites Leg. Guliel. 1. 
H. 1. C. 98. de Pactis ad Legem Rhodiain. Selden ad 
Eadmerum, & note & ſpicilegium, F. * Weelock de 
1 c. Anglorum legilus, Fo. 167. 

When the Ship arrives ſafe, not only thoſe 
Goods which pay Freight, but ſuch other Goods zs 
are preſerved by the Jettiſon, mult come into the 
Average; even Money, Jewels, and Cloaths, are not 
exempred *, But thoſe Things which ate upon a Man's 


Feat 


* In our Time we 25 not remember ever - to e met with ah 
Regulation of a general. Average, where the Apparel and Jewels 
of Paſſengers were brought into the Contribution, as it is a com- 


28 it 


mon 
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Body, Victuals and the like, put on ſhip-board to be 


ſpent, are totally excluded from the Contribution. 


The Makter ought to be careful, that only thoſe 
Things of the leaſe Value, and greateſt Weight, be 


flung over board, Molloy, B. 2. C. 6.8. 4. cites 


Leg. 1. and 2. ad Leg. Rhod. & Leg. Oleron. Leg. 
ia w. 21, 
6. In the Rating of Goods by Way of Contribu— 


tion, this Order is to be obſerved: If they chance to 


be caſt over-board before half the Voyage be per- 
formed, then they are to be eſtimated at the Price 
they colt; if after, then at the Price the reſt ſhall be 

ſold for at the Place of Diſcharge. Molloy, B. 2. 
C. 6. F. 4. cites Lecinius, Lib. 2. C. 7. de Fattu, & 
8. de Contribution. _ 1 
7. The Sea Laws of trading Countries differ great- 
ly in fixing the Prices, at which Goods thrown over- 
board ſhall be made good, and for what Value thoſe 
ſaved are to contribute. According to the old Laws 
in the Conſolato del Mare, Cap. 95; the Statutes of 
Genoa, Lib. 4. Cap. 17. the Ordinances of Rotter- 
dam, Stockholm and Copenhagen, if the Accident which 


_ occaſioned the general Average happened before half 
the Voyage was performed, the Jettiſon is to be eſti- 


mated at the Price it coſt ; but if after, then at the 


mon Rule that what pays no Freight pays no Average.- It is 
cuſtomary in London, and moſt other Countries, for the Preſervation 
of whatever Gold, Silver, or Jewels pay Freight in Merchant- 
Ships, to contribute to Jettiſon for their full Value: for the 


Malters being obliged by all Sea Laws to throw out, in caſe of 


Need, what is heavieſt and of leaſt Value, and the Worth of ſuch 


precious Commodities being known, the Care of them will be in- 


creaſed in Proportion to their Worth, to prevent their being 


thrown overboard, promiſcuouſly with other Things: And hence 


their Preſervation redounds to the common Benefit. There is a 
Difference, nevertheleſs, when theſe rich Wares come by King's 


Ships, or Packet boats, as ſuch Veſſels never pay nor receive any 


Average. The Reaſon is; In Goods belonging to his Majeſty, 
all his Subjects in general are concerned; wherefore for any par- 
ticular Loſs of them no particular Contribution is neceſſary, be- 


cauſe it is ſupplied by the general Contribution of the whole Com- 


munity. Mag. TIn/. Vol. 1. P- 62, 03, | 
| | Price 


2 88 2 
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Price which-the reſt fuch like Goods ſhail be ſold for 
at the Place of Ditcharge, Freights, Duties, and or- 
dinary Charges deducted. But the new Ordinance of 
Amſterdam, in 1744, ſcems to differ ſomething from 
this Cuſtom, ſaying, that only in Caſes of Detentions 
and Ranſoms, the Contribution ſhall be made in 
thoſe two different Manners of Valuation. The Or- 


Jation de las Leyes de Indias, the old Statutes of Ham- 
burgh of 1603, the Ordinances of Lewis XIV. and of 


ſhall be rated at the Market-price which thoſe ſaved 
ſell for; and a Contribution be made accordingly, 
after deducting Freight and Charges. But the new 
Ordinance of Hambur rob i in 1731, deviates from their 
former Statutes in this Particular, by ordaining that 
in Caſes of general Average, the Goods ſhall be eſti- 
mated according to their Invoice, with the Addition 
of all Charges, except Premium of Inſurance. Now 


the Goods according to their Value at the Place they 
came from, or according to their Value at the Place 
where they are landed? In Anſwer, we think there is 
no Manner of Doubt, but that if the Ship arrived in 
Safety at her deſtined Port, both the Goods thrown 


at the Price they might have yielded, or did yield 
there, whether the Jettiſon was made before they 


by this Jettiſon arrived at the Place they were deſti- 
ned for, and there produced double what they coſt, 
it would be unreaſonable that one Half of ſuch Pro- 
duce ſhould contribute nothing to what was caſt 
away : Nor would it, on the contrary, be reaſonable 
to make the Goods ſaved (if they came to a loſing 

Market) pay for more than they produced; or 5 


riſnable Nature, what Reaſon could there be to make 
them contribute to he Value of their Colt ? It ap- 
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dinance of Antwerp in 1563, by Philip II. the Recopi- 


Coningſberg, all agree, that the Goods ſaved and loft 


this Difference naturally gives riſe to the following 
Queſtion, viz. Which is the juſteſt Way, to reckon 


over-board, and thoſe delivered, ought to be valued 


came half the Way, or after: For if the Goods nd ny 


poſe they were ſuch as had ſuffered by their own pe- 


pears he 
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pears by Malynes's Lex Mercatoria, Cap. 26. that this 
Diſtinction was likewiſe obſerved in England in 1622, 
(the Time in which he wrote) of rating the Goods at 
prime Coſt, if the Jettiſon happened before half the 
Voyage was performed; and if after, at the Price 
that the reſt, or like Goods, ſold for at the Place of 
Diſcharge. An Inftance happened lately wherein 
the Concerned agreed, that the Goods ſaved, and 
thoſe thrown over-board ſhould be rated at firſt Coſt. 
As there is no Law in England that poſitively directs 
what Method is to be obſerved in theſe Caſes, the In- 
ſurers, as well as the Inſured, are bound by ne De- 
termination of Referees. 
Miolloy, in his Treatiſe de Jure Maritimo (B. 2. Cc. 6. 
F. 16.) remarks that in his Time the general Cuſtom 
was, that the Goods faved and thoſe loſt ſhould be 
eſtimated at the Rate which thoſe ſaved were ſold for; 
Freight and other neceſſary Charges deducted. And 
this, "by what we have ſeen tranſacted in ſuch Affairs, 

ro, to be now the prevailing Cuſtom in England. 
g. Inſ. Vol. f. P. 59. 

wr If a Lighter, or Skiff, or the Ship's Boat into 
which Part of the Cargo 1s unladen for the Lighten- 
ing, periſh, and the Ship be preſerved, in that Caſe 
Contribution is to be made: ; but if the Ship be caſt 
away, and the Lighter, Boat, or Skiff, be preſerved, 
_ is no Contribution or Average to be had, it be- 

ing a Rule, No Contribution but where the Ship ar- 
rives in Safety. Molloy, B. 2. C. 6. F. 12. See the 
following Paragraph. 

9. If the Ship, after having made Jettiſon, o. or cut 
away her Cables, Maſts, &c. at one Place, is ſtranded 
at another, each concerned muſt bear his own Loſs, or 


remain poſſeſſed of what is ſaved of his Property. 


For Inſtance : A maſter bound for Cadiz is obliged 
by a Storm,in the Downs to cut away two Cables, 
and get to Sea; by which Means he cleared his Ship 
from the great Danger he was there expoſed to: But 
he afterwards had the Misfortune to run his Ship 
aſhore near Plymouth, where the major Part of his 

Cargo 
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Cargo was ſaved, In this Caſe the Owners of the 
Ship have no Right to demand that the Proprietors 
of the Goods faved ſhall contribute towards the Ca- 
bles and Anchors left in the Downs, notwithſtanding 
the imminent Danger of loſing the Ship on the Good- 
win Sands (where there was no Probability that any 
thing could be ſaved) which could only be guarded 
againſt by the Method taken of cutting away the two 
Cables. From hence it follows, that if nothing had 
been ſaved of the Cargo, and the Cables and Anchors 
had afterwards been recovered, they would remain the 
ſole Property of the Owners of the Ship, at leaſt till 
the Proprietors of the Goods had actually paid for, or 
contributed towards the Loſs of theſe Cables and An- 
chors. This is an old Law, and the Cuſtom of many 
Places T. If a deep loaden Ship be obliged to take 
out a Part of her Cargo, previous to her paſſing ſome 
Shoals or Flats, which, without ſuch Lightening, 
binder her getting to her deſtined Port, and the Ligh- 
ters or Boats, in which the Goods of ſuch Cargo are 
put, ſhould periſh, the Owners of the Goods that re- 
main are to bear an equal Proportion of the Loſs; 
but if the Ship ſhould be loſt, and the Lighters ſaved, 
the Owners of the Goods ſo preſerved ſhall not only, 
remain poſſeſſed of thoſe Goods, but alſo ſhall con- 
tribute nothing towards the Loſs of the Ship, and 
what was in her. This Difference is founded on this, 
that lightening of this Ship was in Conſequence of . 
deliberate and voluntary Determination, and for the 
Good of the whole; whereas the Lighters being ſa- 
ved, and the Ship loſt, was owing to an Accident, 
no ways proceeding from a Regard to the Whole, but 
a Cale ſimilar to the ſaving Goods lying nearelt at 
hand when a Ship is run aſhore. 

Let us go till farther, and ſuppoſe, that a Ship 
running on a Bank, throws overboard all her heavy 


+ 1 of Wiſts, Art. 58. Statutes of Hamburgh in 1603. 
Malyne,'s Lex Mercat. 1622. Cap. 25. Ordinance of Antwerp in 
1563. Ordinance of France in 165i, Ordinance of Rotterdam in 
1721. | 
HEY Stores, 
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Stores, and Part of her Cargo, by which Jettiſon ſhe 


gets clæar, and returns to Sea, yet proves fo leaky that 
ihe is obliged to make for, and take Shelter in the 


next Harbour, where, upon Examination, ſhe is 
found in ſo bad a Condition as not to be repaired, and 


therefore is condemned as unfit to proceed on the 


Voyage. In this Caſe, notwithſtanding her Loſs pro- 


ceeds from her having been aſhore, yet as the got. 


clear by the aforeſaid Jettiſon, and the Remainder of 
the Cargo eſcaped, and arrived ſafe in Harbour, that 
which was fo ſaved muſt contribute to the Loſs of 
what was thrown overboard. But yet whatever Da- 
mage the Ship ſuſtained by her running a ground, or 
the Damage or Loſs any particular Goods tuffered by 
this unhappy Accident, mutt be borne by the Ship's 
Owners, and by the Owners of the Goods, without 


any Pretence of Indemnification from the Cargo ſa- 


ved, their Redreſs being only againſt the Infurers. 


Mag. Inſ. Vol. 1. P. 57. 


10. In the Collection intitled Couſolato del Aare, 
which contains ſome old Laws of Barcelona, partly 
taken as Werver ſhews, from thoſe of Wiſiy, it is ſaid, 


Cap. 94. That in caſe of a Jettiſon, the Ship ſhall 


contribute for half of its Value: But (Cap. 96. )if 


e the Maſter receives Freight for his whole Cargo, 


„ the ſame ſhall be included! in the general Contri- 


„ bution.” 


In the Ordinance of Philip II. made at Antwerp, | 
7563, it is ſaid, © That the Owners of the Cargo 
„ ſhall have the Option to make the Ship contribute 


« either for her real Value, or for her whole con- 


4 tracted Freight;” which, as Werver affirms in his 


Annotations upon this Ordinance, P. 118. hath been 
practiſed in the northern Parts of Holland, ever ſince 
the moſt ancient of their own Sea Laws have. been 
known, which are the Decrees, or Judgments of the 
City of Dam or Damme, collected, according to the 


aforementioned Author's ConjeQure, before the Year 


1300, and ſtill in Uſe, as appears by the Ordinance 
of Rotterdam. 5 i 
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By the Recopilacion de Leyes de las Indias in Spain, 
and the Statutes of Genoa, the Ship contributes both 
for the Whole of her Value and Freight. At Leghorn 


the Cuſtom is, that the Ship ſhall contribute for one 


half of her Value, and one third of her Freight. 
By the Ordinance of Lewis XIV. both Ship and 
Freight are to contribute for one half, 
The Ordinances of Conin/berg, Hamburgh, and Co- 


penbagen, all agree, that the Ship is to contribute for 


the Whole of her Value and Freight ; which Value 
is well explained by the ſaid Ordinance of Hambnryh, 
which directs that the Value of the Ship ſhall be no 
other than ſhe was really worth in the Condition ſhe 
arrived; and that from the Freight a Deduction 


ſhall be made of the Men's Wages, Pilotage, and ſuch 


otherCharges as are diſtinguiſhed there by the Dena- 
mination of petty, ordinary, or common Average, of 
which it 1s cuſtomary every where for the Cargo to 
bear two thirds, and the Ship one. The Difference 


of the Ordinances of ſeveral States in the Manner of 


ſettling the Ship's Contribution, is eaſily reconciled 
for it proceeds trom the ſame Grounds, viz. the Im- 
poſſibility of employing a Ship in any Voyage with- 


out Wear and Tear, and conſequently loſing of that | 


Valve ſhe had when he commenced it; and the Sup- 
_ poſition that one half, or one third of her Freight 
would be expended in paying Mens Wages and other 
Charges. The above mentioned Law of France, that 
the Ship ſhall contribute for a Moiety of her Freight, 
as well as her Value, is to be underſtood only of the 
groſs Freight. The Ordinance of Coningſberg, men- 


tioned above, is defective both in this Point and the 


| Method of valuing the Veſſel; and wants Explana- 
tion. The right and juſt Way of calculating is to be 


found in the Jaſt named modern Ordinance of Copen 


hagen, which enacts that the near Freight, and full 
Worth of the Ship, (after making proper Allowances 
for what ſhe diminiſhed in Value by the ordinary 

Courſe of the Voyage, and the extraordinary Acci- 
dent that occaſioned the general Average) ſhall con- 


tribute 
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ro uy their Share or Part in a general Average 
g. I. Vol. 1. P. 57. 


1 of It a Ship happens to ) be taken, and the Maſter, 
to redeem the Ship and Lading out of the Enemies or 


Pirates Hands, promiſes them a certain Sum of 
Money, for Performance whereof himſelf becomes a 


Pledge or Captive in the Cuſtody of the Captor: In 
this Gaſs he is to be redeemed. at the Coſts and Char- 


ges of the Ship and Lading“. Log: Rhod. de Jellu, 


L. 2. Si navis, Ec. 


So where a Pirate takes Part of che Goods to ſpare 
the reſt, Contribution muſt be paid. 


But if a Pirate takes by Violence Part of the 


Goods, the reſt are not Subject to Average, unleſs the 


Maſter hath made an expreſs Agreement to pay it 


after the Ship is robbed. Moor, Fo. 297. Pl. 443. 


Hicks v. Palington. 
But if Part of the Goods are taken by an Enemy, 


or by Letters of Mart and Repriſal, & contra. So 
likewiſe in a Storm, if the ſame is done for Preſerva- 
tion of the Remainder. Molloy, B. 2. Cap. 6. F. 13. 
12. A Ship was taken by a French Privateer, and 
the maſter of her ranſomed for 1800 J. (the Maſter 
having a Share in the Ship.) The Mate was carried 
into France as an Hollage for this Money. Lord 


Chancellor ſaid, the Rantom Money muſt be raiſed 
out of the firſt Profits, notwithſtanding any former 


Mortgage of the Ship; for if there was a precedent 
Mortgage, what would have become of the Security, 
if the Ship had not been redeemed ? After the Ship 
was redeemed, ſhe performed her intended Voyage, 


and the Freight-money earned after her Redemption 
was the Profits ariſing, and out of thele the Ranſom- 
money is to be ſatisfied. This was upon Motion. The 
Lord Chancellor ſaid, the Inſurers always paid Part of 
the Ranſom- money. Molloy, B. 2. C. 6. §. 13. cites 
Hit, 7 Anne 10 Chan. Lopes and Winter. 


* He. may 3 we hip for his own Redewpiion. "4 


Rn. 22, 


C Fee — 8 13. con- 
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13. Contribution is to be paid for the Pilot's Fee 


T. E who hath brought a Ship into a Port or Haven for 
r WW tor Safeguard (it being not the Place ſhe was deſigned 
x WW for.) So to raiſe her off the Ground, when there is 
2 no Fault in the Maſter. 
1 1 If a Maſter of a Ship lets out his Ship 1 to Freight, | 
1 and then receives his Complement, and afterwards 
5 takes in Goods without Leave of the Freighters, and 
a Storm ariſes at Sea, and Part of the Freighters 
: | Goods are caſt overboard, the remaining Goods are 


not ſubject to the Average, but the Matter muſt 


B. 2. C. 6. F. 15. cites Grotius Introd. Jur. Hell, 
329. Vinnius and 1 Commentaries on the Laws 
of Rhodes. | 


5 e 20 
F o Tuſurances from Fire; and the Propoſals of the 


Royal Exchange and London Afurance e 
0 that Purpaſe. 
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Nſurances from Fire are introduced into ſeveral 
Countries, though not every where under that 
Denomination. At Hambu; gh there is a Fire Caſſa of an 


old ſtanding, wherein the principal Houſes are inſured 
at the Value of 15000 Marks (which is about 10004. 


Sterling) to be paid in Cale of their being burnt; the 


laſured paying yearly one fourth of a Mark for every _ 


thouſand Marks for Expences. Every one concerned 
in this Office, or Fire Caſſa, contributes to a Lofs in 


Proportion to what his own Houle ſtands inſured for; 


but no Houſe is valued at more than 1 5000 Marks, 


tough 1 it may have coſt ten times that Sum in build 
ing. We can account for this Limitation no other- 


wile, than by ſuppoſing the Intention of the Legi- 


ſlature to have been to curb by this Valuation the 


Pride of the Citizens, and hinder them from being 


too magnificent in their Buildings: Avery wite Max- 


im certainly | in a trading City! 
In Londen, Inſurances from Fire are obtainable at 


make good the Loſs out of his own Purſe. Molloy, 
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ſuch eaſy Rates, that there are few Merchants but chooſe 
to be inſured for their own Quiet. Beſides, this Pre- 
caution adds to their Credit both at home and abroad, 
when it is known that the great Capitals lying in their 
Houles and Warehouſes are thus ſecured from the 
Flames, Mag. Inſ. Vol. 1. 1. 


Propoſals by the Corporation of the London-Aſſur- 


ance, eſtabliſhed by his Majeſty's Royal Charter, for 

aſſuring Houſes and other Buildings, Goods, Wares, 

and Merchandizes, from Loſs or Damage by Fire; 
and for aſſuring Lives. 


2. Whereas the aſſuring from Loſs or Damage by 


Fire, tends to the Preſervation of many Families 


from that Poverty and Ruin which ſuch a Calamity 
might otherwiſe expoſe them to 


Therefore his Maſt Gracicus Majeſty, being deſirous 


of promoting and encouraging ſuch lawful. and com- 


mendable Undertakings, as are for the Benefit and 
Security of all his loving Subjects, hath granted to 


this Corporation, his Royal Charter: By Virtue 


whereof they Aſſure Houſes and Buildings, Houſhold 


Furniture (Wearing Apparel by ſpecial Agreement) 


and Goods, Wares, and Merchandize, being the Pro- 
perty of the Aſſured, or on Commiſſion (except Glals 


and China Ware, not in Trade, and all Manner of 


Writings, Books of Accompts, Notes, Bills, Bonds, 
Tallies, Ready Money, Jewels, Plate, Pictures, Gun- 
powder, Hay, Straw, and Corn unthraſhed) from Lols 
or Damage by Fire, upon the following Terms and 
Conditions. 

ARTICILE I. 

This Corporation will aſſure all Manner of Build- 
ings having Walls of Brick or Stone, and covered 
with Slate, Tile or Lead, wherein no hazardous 
Trades are carried on, nor any hazardous Goods de- 


poſited, at the annual Premium, ſet down under the 
Head of Common Aſſurances, in the Table Nel. 


And Goods and Merchandize not hazardous in Brick 


or Stone Buildings, after the ſame Rates. 
| ARTICLE 


= 
8 
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© AKT» . 
For the Accommodation of ſuch Perſons as are de- 
firous of being aſſured for a Term of Years, this 


Corporation will aſſure (on ſuch Buildings or Goods 


as atoreſaid) any Sum not exceeding 1000 J. at the 
Rate of Twelve Shillings per Cent. for Seven Years, 
and as far as 2000 J. at the Rate of Lourteen Shillings 


per Cent. for the like Term of Seven Years, without 


ſubjecting the Aſſured to any Calls or Contributions 
to make good Loſſes. | 
AR TTICLE III. 
Aſſurances on Buildings and Goods: are deemed 
diſtinct and ſeparate Adventures; ſo that the Premi- 


um on Goods is not advanced by reaſon of any Aſſur- 


ance on the Building wherein the Goods are kept, 
nor the Premium on the Building by reaſon of any 
Aſſurance on the Goods, 

ARTICLE IV. 
Timber or Plaiſter Buildings, covered with Slate, 


© Tile, or Lead, wherein no hazardous Trades are car- 
tried on, nor any hazardous Goods depoſited: And 


Goods or Merchandize not hazardous, in ſuch Build- 
ings may be aſſured at the annual Premium ſet 
down under the Head of hazardous Affurances 1 in 
Table Ne II.“ 
AKT lei V. | 

- Harardous Trades, ſuch as Apothecaries, Bread 
and Bilket Bakers, Colourmen, Ship and Tallow- 
Chandlers, Innholders and Stable-xeepers, carried on 
m Brick or Stone Buildings, covered with Slate, Tile 


or Lead; and hazardous Goods, ſuch as Hemp, 


Flax, Pirch, Tar, Tallow, and Turpentine, depoſited 
In ſuch Buildings, may be aſſured at the annual Pre- 
miums, ſet down under the Head of hazardous At- 
ſurances, in the aforeſaid Table N II. . 
| AR TIC VI. 62.4 
Any of the aforeſaid hazardous Trades carried'on, 
or hazardous Goods depoſited in Timber or Peifter 
Buildings, Earthen, Glaſs, and China Ware in? „Trade, 
* Page; 342. | 
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and Thatched Buildings, or Goods therein, may be 


aſſured at the annual Premiums ſet down under the 
Head of double Hazardous Aſſurances, in Table 


Ne III. 
AR Trier VIE 
Deal: Yards, alſo Chemiſts, Diſtillers, Sugar Bak. 
ers, Maltſters, or any other Aſſurances more = than or. 
dinarily hazardous, by reaſon of the Trade, Nature of 
the Goods, Narrowneſs of the Place, or otherdangerous 


Circumſtances, may be made by ſpecial Agreement, 


ARTICLE VIII. 
Two Dwelling-houſes, or any one Dwelling-houſe, 


and the Out- houſes thereunto belonging, or any one 
Dwelling. houſe and Goods therein, may be included 


in the Sum of 200 J. But when ſeveral Buildings 
or Buildings and Goods are aſſured in the ſame 
Policy, the Sum aſſured on n Each 1 is to be particular 
mentioned. 


„ 13 


To prevent Frauds, if any Buildings or Goods | 
aſſured with this Corporation, are, or ſhall be aſſured 
with any other Corporation or Society, the Policy 


granted by this Corporation 1s to be null and void, 
unleſs ſuch other Aſſurance is allowed by Indore: 


ment on the Policy. 


nern . 
No Policy ' is to be of any Force, till the Premium 
for one Year is paid. And for all ſubſequent annual 


_ Premiums, the Aſſured are to take Receipts, ſtamped 


with the Seal of the e no other being 
allowed of. | 
ARTICLE XI. 

No policy is to be extended, or conſtrued to ex- 
tend to the Aſſurance of any hazardous Buildings ot 
Goods, unleſs they are expreſly mentioned in the Po- 
licy, and the proper Premium for ſuch Aſſurances be 
paid for the ſame. 

AR TICILE XII. 

No Loſs or Damage by Fire happening by an In. 
vaſion, foreign Enemp, or any Military or uſurped 
Power whatloever, is to be made good. 

ARTICLE 
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ARTICLE: XIII. : 

All Perſons aſſured by this Corporation, are upon 
any Loſs or Damage by Fire, forthwith to give Notice 
thereof, by Letter or otherwiſe, to the Directors or 
Secretary, at their Houſe in Landon: and within fif- 
teen Days after ſuch Fire, dehver in as particular an 
Account of their Loſs or Damage, as the Nature of 
the Caſe will admit of, and make Proof of the ſame, 
by the Oath or Affirmation of themſelves, their Do- 
meſticks or Servants, or by their Books of Accounts, 
or other proper Vouchers, as ſhall be required; and 


alſo to procure a Certificate under the Hands of the 


Miniſter and Church-Wardens, together with ſome 
other reputable Inhabitants of the Pariſh, not con- 
cerned in ſuch Loſs ; importing, that they are well 
acquainted with the Character and Circumſtances of 


the Sufferers ; and do know, or verily believe, that 


be, ſhe, or they, have really, and by Misfortune, 
fſuſtained by ſuch Fire, the Loſs and Damage therein 


mentioned. And in Caſe any Difference {hall ariſe 


between the Corporation and the Aſſured, touchin 


any Loſs or Damage, ſuch Difference ſhall be fub- 


mitted to the Judgment and Determination of Arbi- 
trators indifferently choſen, whoſe Award in Writing 
ſhall be concluſive and binding to all Parties. And 


when any Loſs or Damage is ſettled and adjuſted, the : 


Sufferer or Sufferers are to receive immedlate Satiſ- 
faction for the ſame. _ = | N 
8 AA Tenn XIV. 


In adjuſting Loſes on Houles, no Wainſcot, Sculp- 
ture or Carved-work, 1s to be valued at more than 


Three Shillings per Yard. 

NM. B. There is no Average-Clauſein the Policies of 

this Corporation, but the Aſlured, in Caſe of Los, re- 

ceive the full Damage ſuſtained, deducting only Three 

per Cent. according to the Terms of the Policy. 
Perſons aſſured by this Corporation do not depend 


upon an uncertain Fund or Contribution, nor are they 


ſubject to any Covenants or Calls to make good Loſſes 
which may happen to /bem/elves or others, The Ca- 
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pital Stock of this Corporation being an unqueſtion. 
able Security to the Aſſured in Cale of Lofs or Da. 


mage by Fire, and in Cale of ſuch Loſs or Damage 


the Aſſured have as eaſy Methods of Recovery as can 
be had againit any Perſon or Soctety whatſoever. 

For the timily Aſfiſtance of ſuch as are aſſured by 
this Corporation, they have provided teveral Engines 


and Water-men, with proper Inſtruments to extin- 


gviſh Fires, and Porters for removing Goods, all 
cloathed in Green, and having every one a Badge, 


with the following Figure, viz. A Britannia, holdin 
a Harp, and ſupported by the London Arms, to diſtin- 


euiſh them from Servants belonging to other Offices, 


and the Badges are all numbered ; of which all Per- 
ſons are defired to take Notice, who entruſt them 


with Goods, or have any Complaint to make. 
The ſame Figure as on the Badges will be affixed 


on buildings, Sc. aſſured by this Corporation, 


TABLE of Annual Premiums to be paid for Fire-Aſu- 
| e - ? 


N I, Common Aſſurances, 


Any Sum not exceeding — 200 J. ——— at 4s. per Annun. 

Any SumF 200. Not ex- S 1cc0/. at—2$s,— er Cent. per 

above T1000 J. Hceeding & 3eco l. at 2 5. 6d. 4 Annun. 
No II. Hazardous Aſſurances. 

Any Sum not exceeding — 2000. at 65. per Annun, 


8 Y d | x Not ex- | 5 per Cent. per 
 abLove looo. RG" ph 2000/.—at 45. 1 
2coo J. J 30CO /,—at 55. W IONOY 


Ne III. Double Hazardous Aſſurances. 


Any Sum not exceeding — 200 /, —— at 105. per Annum. 
Any Sum J 2c0/7.1 Not ex- J looo]. —at 59. - per Cent. per 
above 10col. \ ceeding | 2000. — at 75. 6d. Annum, 


N. B. Large Sums, and ſome of the Goods ex- 


cepted in the Preamble, may be aſſured by ſpecial 


Agreement, 


Aſſuranc 


tion. 

Da. 
Hage 
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Aſſurance on Lives, 
And whereas it hath been by Experience found to 
be a Benefit and Advantage, for Perſons having Of- 
fices, Employments, Eſtates, or other Incomes de- 


terminable upon the Life or Lives of themſelves or 
others, to make Aſſurance of the Life or Lives upon 


which ſuch Offices, Employments, Eſtates or Incomes 
are determinable ; His Majeſty hath been likewiſe 


| oraciouſly pleaſed to grant to this Corporation, full 
| Power and Authority to aſſure the Lite or Lives of 
any Perſon or Perſons whomloever : which they are 


ready to do on reaſonable Terms, 


Propoſals by the Corporation if the Royal Exchange 


Aſſurance, eſtabliſhed by his Majeſty's Royal C harter, 
for aſſuring Houſes and other Buildings, Goods, Mares 
and Merchandi ges, from Lots or Damage by Fire. 


| Whereas the aſſuring from Loſs or Damage by 
Fire, tends to the Preſervation of many F amilies from 
that Poverty and Ruin, which ſuch a Calamity might 


- otherwiſe expoſe them to; 


Therefore his Moſt gracious Majeſty, being deſirous 
of promoting and encouraging ſuch lawful and com- 
mendable Undertakings, as are for the Benefit and 
Security of all his Loving Subjects, hath granted, to 
this Corporation, his Royal Charter: By Virtue where- 
of, they aſſure Houſes and Buildings, Houſhold Fur- 


niture, Goods, Wares, and Merchandizes, being the 


Property of the Aſſured, or on Commiſſion (except 
Glaſs and China-Ware not in Trade) and all Manner 


of Writings, Books of Accompts, Notes, Bills, Bonds, 


Tallies, Ready Money, Jewels, Plate, Pictures, wear- 
ing Apparel, Gun-powder, Hay, Straw, and Corn 


(unthreſhed) from Loſs or Damage by Fire, upon the 
following Terms and Conditions: 


AK rien l. 
This Corporation will aſſure all Manner of Build- 


ings having the Walls of Brick or Stone, and covered 


with Slate, Tile, or Lead, wherein no hazardous 
Trades are carried on, nor any hazardous Goods de- 
2 4 poſited, 
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poſited, at the annual Premiums ſet down under the 
Head of common Aſſurances in the Table N? I. * and 


Goods and Merchandizes not hazardous, in Brick or 


Stone Building after the ſame Rates. 
ARTICLE II. 
For Accommodation of ſuch Perſons as are de. 
ſirous of being Aſſured for a Term of Years, thi; 


Corporation will Aſſure (on ſuch Buildings or Goods a; 


aforeſaid) any Sum not exceeding 1000/. at the Rate 


of Twelve Shillings per Cent. tor Seven Years, and ag 


far as 20001, at the Rate of Fourteen Shillings per Cent, 
for the like Term of Seven Years, without ſubjecting 
the Aſſured to any Calls or Contribution to make 
good Loſſes. 
ART ICI E III. 
Aſſurances on Buildings, and Goods, are deemed 
diſtinct and ſeparate Adventures, ſo that the Premium 


on Goods is not advanced by reaſon of any Aſſur- 
ance on the Building wherein the Goods are kept, nor 


the Premium on the Building by reaſon of any Aſſur- 
ance on the Goods. 
ARTICLE IV. 
Timber or Plaiſter-Buildings, covered with Slate, 
Tile, or Lead, wherein no hazardous Trades are 


carried on, nor any hazardous Goods depoſited; and 
Goods or Merchandizes not hazardous, in ſuch Tim- 


ber or Plaiſter-buildings, may be aſſured at the an- 


nual Premiums ſet down under the Head of hazard- 
ous Aſſurances, in the Table Ne II. 


Aer 
Hazardous Trades, ſuch as Apothecaries, Bread 
and Biſket- bakers, Colour- men, Ship and Tallow- 


Chandlers, Innholders, Maltſters, and Stable-keepers 


carried on in Brick or Stone Buildings, covered with 
Slate, Tile, or Lead; and hazardous Goods, ſuch as 
Hemp, Flax, Pitch, Tar, Tallow, and Turpentine, 
depoſited in ſuch Buildings, may be affured at the 
annual Premiums ſet down under the Head of ha- 
zardous Aſſurances in the aforeſaid Table N II. 


Page 347. 
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Kren I. 
Any of the afoteſaid hazardous Trades carried on, 


or dr stdos Goods depoſited in Timber or Plaiſter- 


buildings; Earthen, Glaſs, and China-ware in T' rade, 
and thatched Buildings, or Goods therein, may be 
Aſſured ar the annual Premiums fet down under the 


Hcad of doubly hazardous Fees in the Table 
NUM 


AR rie 2 VII. 
Alluratices of Houſes and Goods on Londsa-cridee, 
Mills, Wearing-Apparel, and Aſſurances to Chemitts, 


- Diſtillers, and Sugar-Bakers, or any other Aſſurances 
more than ordinarily hazardous, by reaſon of the 


Trade, Nature of the Goods, Narrowneſs of the 


Place, or other dangerous Circumſtances, may be 


made by ſpecial Agreement. 
AR TITLE VIII. 
Two Dwelling-houſes, or any one Dwelling— houſe, 


and the Out-houſes thereunto belonging, or any one 


Dwelling-houſe and Goods therein, may be included 
in the Sum of 1000. But when ſeveral Buildings, or 
Buildings and Goods are aſſured in the ſame Policy, the 
Sum affured on each is to be particularly mentioned. 
"ARTICLE IX. 

To prevent Frauds, if any Buildings or Goods 
aſſured by this Corporation, are, or hall be aſſured 
with any other Corporation or Society, the Policy 
granted by this Corporation is null and void, unleſs 
tuch other Aſſurance is allowed 7 Indorſement on 
the Policy. 

Krenn . 

Evely Perſon upon Application to be Aſſured with 
this Company, is to depoſit 85. and 6 4. for the Po- 
licy and Mark, which 8s. and 6 4. is to be returned, 
if the Aſſurance propoſed is not agreed to. No Po- 
licy is to be of any Force, till the Premium for one 
Year is paid. And for all ſubſequent annual Pay- 
ments made at the Office, the Aſſured are to take 
Receipts, ſtamped with the Seal of the Corporation, 
no other being allowed of. 

ARTICLE 
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ARK TITLE XI. 

No Policy is to be extended, or conſtrued to ex- 
tend to the Aſſurance of any hazardous Buildings or 
Goods, unleſs they are expreſsly mentioned in the 
Policy, and the reſpective Premium for ſuch At: 
ance be paid for the ſame. 

ARTICLE XII. 
00 Loſs or Damage by Fire happening by any In- 
vaſton, foreign Enemy, or any military or uſurped 
Power whatſoever, is to be made good. 
Arie LE XIII. 

All Perſons aſſured by this Corporation, are, upon 
any Loſs or Damage by Fire, forthwith to give No- 
tice thereof by Letter or otherwiſe, to the Directors 
or Secretary, at their Office on the Royal Exchange, 
London; and within fiftcen Days after ſuch Fire, de- 
liver in as particular an Account of their Loſs or Da- 
mage, as the Nature of the Caie will admit of, and 
make Proof of the ſame, by the Oath or Affirmation 
of themſelves and their Domeſticks, or Servants, and 
by their Books of Accompts, or other proper 
Vouchers, as ſhall be required; and allo to procure 
a Certificate under the Hands of a Minifter and 
_ Church-Wardens, together with ſome other reputable 
| Inhabitants of the Pariſh not concerned in ſuch Los; 
importing, that they are well acquainted with the 
Character and Circumſtances of the Sufferer or Suf— 
ferers; and do know, or verily believe, that he, ſhe, 
or they, have really and by Misfortune, ſuſtained by 
ſuch Fire, the Loſs and Damage therein mentioned. 
And in caſe any Difference ſhall ariſe between the Cor- 
poration and the Aſſured, touching any Loſs or Da- 
mage, ſuch Difference ſhall be ſubmitted to the Judg- 
ment and Determination of Arbitrators indifferently 
choſen, whoſe Award in Writing ſhall be concluſive 
and binding to all Parties. And when any Loſs or 
Damage is ſettled and adjuſted, the Sufferer or Suffer- 
ers are to receive immediate Satisfaction for the fame. 

In adjuſting Loſſes on Houſes, no Wainſcot, Paint- 
ing, Sculpture, or Carved-Work is to be valued at 
more than Three Shillings per Yard, 


Perſons | 


„ ARYA wiz. 
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Perſons Aſſured by this Corporation do not depend 
upon any uncertain Fund or Contribution, nor are they 
ſubject to any Covenants or Calls to make good Loſſes 


which may happen to zhemelves or others ; the capital 


Stock of this Corporation being an unqueſtionable 
Security to the Aſſured, in Caſe of Loſs or Damage 
by Fire. And in Caſe of Diſpute, the Aſſureds have 


a more ready and effectual Method of Recovery than 


can be had againſt any Societies who do not act under 
a Common Seal. 

N. B. For the timely Aſſiſtance of ſuch as are Aſ- 
ſured by this Corporation, they have provided ſeveral 
Engines and Watermen with proper Inſtruments to 
extinguiſh Fires; and Porters for removing Goods, 
having every one a Badge with the Figure of the 


Royal Exchange, to diſtinguiſh them from Servants 


belonging to other Offices, and the Badges are all 
numbered; of which all Perſons are deſired to take 
Notice, who entruſt them with Goods, or have any 
Complaint to make, 

The ſame Figure as aforeſaid will be affixed on 


Buildings, Sc. aſſured by this Corporation. 
Table of Aunual Premiums to be paid for Fire- Aſſurances, 


N? I. Common Aſſurances. 


above Aunum., 


| Any Sum Nbg (ng = — 25. * Cent. per 


= at 25, 64, 


ceeding 


2000/, J 3000 


No II. Hazardous Aſſurances. 


10 l. ) 10001. — at 39.— 
Any Sum 95 l. bs wo 2000 J. — at 45, — Wiz 
3000/, — at 57. — 1385 


Ne III. Double 8 Aſſurance. 


Any Sum 1000 Not ex- od . per Cent. per 
above {1000 : ceeding 2000 — — at 75 64. Annum. 


N. B. Any larger Sums, and ſome of the Goods 
excepted in the Preamble, may be aſſured by Special 
Agreement, Aurance 
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Aſſurance on. Lives. 


And whereas it hath been found by Experience to 
be of Benefit and Advantage, for Perſons having 


Offices, Employments, Eſtates, or other Incomes, 
determinable on the Life or Lives of themſelves or 


others, to make Affurances on the Life or Lives, upon 
which ſuch Offices, Employments, Eſtates, or In 
comes are determinable; his Majeſty hath been like. 


wiſe graciouſly pleated togrant to this Corporation full 
Power and Authority to aſſure on the Life or Lives 


of any Perſon or Perſons; which they are ready to 
do on Reaſonable Terms. EF 


4. It 18 well known that each of theſe Companies 


raiſed about 4.50,000/7. the London being compoled of 


— 


36,000 Shares at 122, and the Royal of 4.500 Shares 


at 1001, each: So that after having paid to the Go- 


vernment each 130, ooo. for their Charter, they re- 
mained with a Capital of about 300, ooo. each, un- 
der the Care of their Directors, to be diſpoſed of for 
the Benefit of the Proprietors: Which Sums they 


have kept employed ever ſince in Loans to the Go- 


vernment, and upon private Pledges, ſo as to enable 
them to make certain yearly Dividends, and to be 


always ready to ſatisfy the Demands of any Perſons 
who make Inſurances with them, whenever the Pre- 


miums which they have gained are inſufficient to do 


it: And as the Act gives them leave to raiſe in the 
whole 1,500,000 7. each, which is 1, 30, ooo J. more 
for cach Company; all this together makes good 
Security for what Inſurances are made with them. 


By the Price which the Shares of each Company bear 


at Market we may judge what Opinion the Publick 
has of the Value of their Stock. The Price of the 
Londen Aſſurance Company has been, generally at 


12+ to *14/. per Share; and computing it at 122 
it makes about 450,000/, And indeed it is no 
Wonder that in the Space of about 40 Years they 


ſhould have had the Succeſs to lay up again for their 
Proprietors the 150,000, which were paid for their 
— | | Charter, 


— er et MH G FR - 
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Charter, and now actually repoſſeſs their primary Ca- 


pital of 450,000 l. or more. And as for many Years 


they have conſtantly made a Dividend of 105, per 
Share, which is at the Rate of 4 per Cent. and more 
than the Proprietors could clear by Intereſt, it ſhews | 


that the Buſineſs of Inſuring mult have yielded a rea- 
ſonable Profit to the Company. 


The Capital of 450,000. in Hand, received rom 


the Proprietors, and a Power to call for 1,0 50,000 . 


more, with all the Premiums not run off (which in 
Courſe muſt be kept back) is a Fund much ſuperior to 


what any Eſtabliſhment of this Nature in neighbouring 
States has afforded, or is likely to afford. Nor in- 


deed can it be expected that any Company abroad 
ſhould meet with the like Succeſs, when Premiums 
are ſo much lower; or that it would be worth the 
while for any new one at Home to give. more than 


150,000/7, for a Charter. 


Hence, if no extr aordinary Events happen, and the 


ſame good Management is kept up, theſe may be 
Companies of long ſtanding, beneficial to their Pro- 
prietors, and ſtill more ſo to the Trade of England in 
general, for which it is certainly much better to have 


two ſuch capital Offices, than one; beſides the great 
Number of ſubſtantial private. Perſons who under- 


write Policies. Mag. Inſ. Vol. 2. P. 372. 


SECT. XV. 


of Ship-wreck, Flotſam, Jelſam, Lagan and Salvage. 


x. JJ/ Recun Maris, are ſuch Goods only as are caſt 

and left upon the Land by the Sea. 5 Co. 
106. 8. 

Flotſam, 1s when a Ship! is ſunk, or otherwiſe pe- 

riſhed, and the Goods float upon the Sea. Did. 

Fetſam is when the Ship is in danger to be ſunk, 

and for lightening the Ship, the Goods are caſt 

6 


into 
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into the Sea, notwithſtanding which the Ship pe- 
riſheth, Tbid. 

Lagan vel ligan, is when the Goods being heavy, 
are caſt into the Sea before the Ship periſhes, which 
by the Prudence of the Maſter or Mariners, who 
have an Intent to ſave them ſo ſunk, as that they 
may come at them again; 1n order to which they 
faſten a Buoy or other light Matter, that may ſignify 
to them where they lie, if Providence ſhould bring 


them in a Condition to retake them; ef dicitur Ligar 9 
id 1. Did. Bratton Lib. 3. . Molloy, B. 


C. 5. 5. 6. 
_ "Tae IWeſtm. 1. 3 Ed. 1. C. 4. where a Man, a 


Dog, or a Cat, eſcape quick out of the Ship, ſuch 


Ships or any thing within them, ſhall nor be adjudged 


Wreck; but the Goods ſhall be ſaved and kept by 
View of the Sheriff, Coroner, or the King's Bailiff, 
and delivered into the Hands of ſuch as are of the. 


Town, fo that if any ſue for thoſe Goods, and after 
prove that they were his, or periſhed in his keep- 
ing, within a Year and a Day, they ſhall be reſtored; 


and if not, they ſhall remain to the King, and be 


ſeized by the Sheriffs, Coroners, and Bailiffs of the 
Town; and where Wreck belongeth to another he 
ſhall have | it in like Manner; and he that otherwiſe 
doth, ſhall be awarded to Priſon.” and make Fine at 
the King's Will, and ſhall yield Damages alſo; and 
if a Bailiff do it, and it be diſallowed by his Lord, 
and the Lord will not diſcharge him thereof, the Bai- 


liff ſhall anſwer (if he have whereof) and if he have 
not, the Lord ſhall deliver the Bailiff's Body to the 


King. 
Stat. Preg. Reg. 1 
King ſhall have Wreck of the Sea, Whales and great 
Sturgeons, taken in the dea, or elle where, except in 

Places privileged. _ 
4. Stat. 12 Aun. St. 2. Cap. 18. Sect. 1. The 
Sheriffs, Juſtices of Peace of every County, and all 
| 3 Bailiffs, and other Head- Officers of Corpo- 
rations 


5 


17 Ed. 2. Cap. 11. The 


SSH DO Se 


-Of POLIC1ES of ASSURANCE. 25r 


rations and Port-Towns near the Sea, and all Con- 
ſtables, Head Boroughs, and Officers of the Cuſtoms 
ſhall, upon Application made to them on behalf of 
any Commander of a Ship, being in Danger of being 
ſtranded, or being ſtranded, command the Con- 
fables of the Ports neareſt the Coaſts where ſuch 
Ship ſhall be in Danger, to ſummon as many Men as 
' ſhall be thought neceſſary, to the Aſſiſtance of ſuch 
Ship, and if there ſhall be any Ship belonging to her —_ 
Majeſty, or her Subjects, riding near the Place, the 4 
Officers of the Cuſtoms and Conſtables are required 
to demand of the ſuperior Officers of ſuch Ship, Aſ- 
ſiſtance by their Boats, and ſuch Hands as they can 
conveniently ſpare ; and in caſe ſuch ſuperior Officer 1 
of ſuch Ship, neglect to give ſuch Aſſiſtance, he ſhall 1 
forfeit 1007. to be recovered by the Superior Officer ö 
of the Ship in Diſtreſs, with Coſts, in any of her Ut 
Majeſty's Courts of Record. 1 
5. Sect. 2. The Collectors of the Cees and ill 
| the Commanding Officer of any Ships, and all others Wi 
F who ſhall act in the preſerving of any ſuch Ship, in | 
E Diſtreſs, or their Cargoes, ſhall within three Days be 
paid a reaſonable Reward by the Commander or Own- 
ers of the Ship in Diſtreſs, or by the Merchant whoſe 
Ship or Goods ſhall be ſaved; and in Default there- EE 
of, the Ship or Goods ſhall remain in the Cuſtody of 1 
ſuch Officer of the Cuſtoms, until all Charges be | 1 
paid, and until the ſaid Officer of the Cuſtoms, and It 
the Maſter or other Officer of the Ship, and all 1 
others ſo employed, ſhall be reaſonably gratified, or Wl 
Security given tor that Purpoſe, to the Satisfaction 1 
of the Parties; and in caſe after ſuch Salvage, the 9 
Commander, Mariners, or Owners of ſuch Ship 1o 1 
ſaved, or Merchant whoſe Goods ſhall be ſaved, 8 
ſhall diſagree with the Officer of the Cuſtoms, 1 
touching the Monies deſerved by any of the Per- 9 
ſons employed, it ſhall be lawful 57 the Com- 7 
mander of ſuch Ship ſo ſaved, or the Owner of the | 
Goods, or the Merchant intereſted, and allo for the 
Officer 
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Officer of the Cuſtoms, to nominate three of tlie 
neighbouring Juſtices of Peace, who ſhall adjuſt the 
quontum of the Gratuities to be paid to the ſeveral 
Perſons, and ſuch Adjuſtments ſhall be binding to 
all Partics, and ſhall be recoverable in an Action at 
Law in any of her Majeſty's Courts of Record; and 
in calc no Perion ſhall appear to make his Claim to 
the Goods ſaved, the chief Officer of the Cuſtoms of 
rhe ncareſt Port ſhall apply to three of the neareſt 
Jutlices of Peace, who ſhall put him or ſome other 
re/vponiible Perſon in Poſſeſſion of the Goods, ſuch 
Juitices taking an Account of the Goods to be ſigned 
by ſuch Officers of the Cuſtoms; and if the Goods 
ſhall not be claimed within 12 Months, publick Sale 
ſhall be made thereof (and if periſhable Goods, forth- 
with to be fold) and after Chen deducted, the re- 
ſidue of the Monies, with an Account of the whole, 
| ſhall be tranſmitted to her Majeſty's Exchequer, for 
the Benefit of the Owner, who upon Affidavit or 
other Proof of his Property, to the Satisfaction of one 
of the Barons, ſhall upon his Order receive the ſame. 
6. Sect. 3. It any Perſon beſides thoſe impowered 
by the Officer of the Cuſtoms, and the Conſtables, 
ſhall enter or endeavour to enter on board any fuch 
Ship in Diſtreſs, without the Leave of the Command- 
er, or of the Officer of the Cuſtoms, or Conſtable; 
or in caſe any Perſon ſhall moleſt them in the faving 
of the Ship or Goods, or ſhall endeavour to hinder 
the faving of fuch Ship or Goods, or ſhall deface the 
Marks of any ſuch Goods, before the ſame be taken 
down in a Book by the Commander and the firſt Of- 
| ficer of the Cuſtoms; ſuch Perſon ſhall within 20 
Day s, make double Satisfaction, at the Diſcretion of 
the two next Juſtices of the Peace, or in Default 
thereof, ſhall by ſuch Juſtices be ſent to the next 
Houſe of Correction, where he ſhall be employed in 
hard Labour :2 Months; and it ſhall be lawful for 
any Commander or ſuperior Officer of the Ship in 
Diſtreſs, or the Officer of the Cuſtoms, or Conſta- 
bles on board the Ship, to repel by Force any ſuch 
Perſons 
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Perſons as wn, without Conſent as aforeſaid, preſs 


| on board the ſaid Ship in Diſtreſs, and thereby moleſt 
them in the Preſervation of the Ship. 


7. Sect. 4. In caſe any Goods ſhall be found upon 
any Perſon, that were ſtolen or carried off from any 


2 ſuch Ship in Diſtreſs, he on whom ſuch Goods ſhall 


be found, ſhall, upon demand, deliver the ſame to 
the Owner, or to ſuch Perſon by ſuch Owner autho- 
rized to receive the ſame, or ſhall be liable to pay 
treble the Value, to be recovered by ſuch Owner in 


an Action. 


8. Sect. 5. If any Perſon ſhall make, or be acht- 
ing in the making, a Hole in any Ship fo in Diſtreſs, 
or ſteal any Pump, or ſhall be aiding in the ſtealing 
ſuch Pump, or ſhall wilfully do any Thing tending 
to the immediate Loſs of ſuch Ship, ſuch Perſon 
ſhall be guilty of Felony without Benefit of Clergy. 

9. Sect. 6. If any Perſon be proſecuted for any 
Thing done in Purſuance of this Act, all Perſons fo 


ſued, may plead the general Iſſue, and this Act ſhall 


be a publick Act. 
10. Sect. 7. If any Officer of the Cuſtoms ſhall by 


Fraud, or wilful Neglect, abuſc the Truſt hereby re- 


poſed in him, and ſhall be convicted thereof, ſuch 
Officers ſhall forfeit treble Damages to the Party 


J grieved, to be recovered in any Court of Record, 
$ and ſhall be incapable of any Employment relating 


to the Cuſtoms. 
11. Sect. 8. This Act ſhall be read four Tink in 


ö the Year in all Churches and Chapels of every Sea- 
port Town, and upon the Sea Coaſt, upon the Sundays 


next before Michaelmas day, Chriſtmas-day, Lady-day, 


| and Midſummer-day in the Morning g, after Prayers, 


and before Sermon. 
12. This Act ſhall not Prejudice her Majeſty, 


or any Grantee of the Crown, or any Lord of a 


Manor, or other Perſon in relation toYany Right 


| t Wreck, or Goods that are F70!/a 1, Jelſur, or 


Lagan. 
Made perpetual, 4 Geo. 1. C. | LUNG | 
| A 4 13. Stat. 
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Ochcer of the Cuſtoms, to nominate three of the 
neighbouring Juſ.ices of Peace, who ſhall adjuſt the 
guontum of the Gratuities to be paid to the ſeveral 
Yerfons, and ſuch Adjuſtments ſhall be binding to 


all Parties, and ſhall be recoverable in an Action at 


Law uin any or her Majeſty's Courts of Record; and 


in calc h Pcrion ihall appear to make his Claim to 
the Goods ſaved, the chief Officer of the Cuſtoms of 


vic ncareſt Port ſhall apply to three of the neareſt 
Juices of Peace, who ſhall put him or ſome other 


re/nonitble Perſon in Poſleſſion of the Goods, ſuch. 


Juitices taking an Account of the Goods to be ſigned 


by zuch Officers of the Cuſtoms; and if the Goods 
Fall not be claimed within 12 Months, publick Sale 


ſhall be made thereof (and if periſhable Goods, forth- 
with to be fold) and after Charges deducted, the re- 
ſidue of the Monies, with an Account of the whole, 
mall be tranimitted to her Majeſty's Exchequer, for 
the Benefit of the Owner, who upon Affidavit or 


other Proof of his Property, to the Satisfaction of one 


of the Barons, ſhall upon his Order receive the ſame. 
6. Sect. 3. It any Perſon beſides thoſe impowered 


by the Officer of the Cuſtoms, and the Conſtables, 
hall enter or endeavour to enter on board any ſuch 


Ship in Diſtreſs, without the Leave of the Command- 
er, or of the Oificer of the Cuſtoms, or Conſtable; 
or in caſe any Perion ſhall moleſt them in the faving 
of the Ship or Goods, or ſhall endeavour to hinder 
the ſaving of ſuch Ship or Goods, or ſhall deface the 
Marks of any ſuch Goods, before the ſame be taken 
down in a Book by the Commander and the firſt Of- 
ficer of the Cuſtoms; ſuch. Perion ſhall within 20 
Days, make double Satisfaction, at the Diſcretion of 


the two next Juſtices of the Peace, or in Default 


thereof, ſhall by fuch Juſtices be ſent to the next 


Houle of Correction, where he ſhall be employed in 
hard Labour 12 Months; and it ſhall be lawful wr 


ny Commander or ſuperior Officer of the Shi 
Diſtreſs, or the Officer of the Cuſtoms, or Conta. 
blcs on board the Sup, to repel by Force any ſuch 
Perſons 
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perſons as il, without Conſent as aforeſaid, preſs 


on board the ſaid Ship in Diſtreſs, and thereby moleſt 


them in the Preſervation of the Ship. 

7. Sect. 4. In caſe any Goods ſhall be found upon 
an Perſon, that were ſtolen or carried off from any 
ſuch Ship in Diſtreſs, he on whom ſuch Goods ſhall 


be found, ſhall, upon demand, deliver the ſame to 


the Owner, or to ſuch Perſon by fuch Owner autho- 


rized to receive the ſame, or ſhall be liable ro pay 


treble the Value, t to be recovered by ſuch Owner in 


an Action. 


. If any Perſon ſhall make, or be aſſiſt- 


ing in the making, a Hole in any Ship to in Piſtreſs, 


or ſteal any Pump, or ſhall be aiding in the ſtealing 
ſuch Pump, or ſhall wilfully do any Thing tending 
to the immediate Loſs of ſuch Ship, ſuch Perſon 
ſhall be guilty of Felony without Benefit of Clergy. 
Sect. 6. If any Perſon be proſecuted for any 


Thing done in Purſuance of this Act, all Perſons ſo 


ſued, may plead the general Iſſuc, and this Act ſhall 
be a publick Act. 


10. Sect. 7. If any Officer of the Cuſtoms ſhall by 


. Fraud, or wilful Neglect, abuſe the Truſt hereby re- 
| poſcd in him, and ſhall be convicted thereof, ſuch 


Officers ſhall forfeit treble Damages to the Party 
grieved, to be recovered in any Court of Record, 
and ſhall be incapable of any Employment relating 


to the Cuſtoms, 


11, Set. 8. This Act ſhall be read four Times in 
the Year in all Churches and Chapels of every Sea- 
port Town, and upon the Sea Coaſt, upon the Sundays 


next before Michaelmas day, Chriſtmas- day, Lady. day, 
after Pra yers, 


and Midſummer-day in the Morning, 
and before Sermon. 

12, This Act ſhall not Prejudice her Majeſty, 
or any Grantee of the Crown, or any Lord cf a 
Manor, or other Perſon in relation to“ any Right 


to Wreck, or Goods that are Floiſa, Jelſam, "or 


Lagan. 


Made perpetual, 4 Geo. 1. C. 12. 


1 13. Stat. 
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13. Stat, 4 Ge. 1 Cap. 12. Sect. 2. The A8 
12 Ann. St. 2. Cap. 18. Shall not affect the ancient 


Juriſdiction of the Admiralty Court of the Cinque Ports, 
but the Officers of the ſaid Court ſhall put the ſaid 
Act in E xecution within the Juriſdiction of the Cingus 
Poris. 


14. Stat. 26 Ges: 1. C. 19. The Preamble ob. 
ſerves, that notwithſtanding the good and falutary 
Jaws now in being againſt plundering and deſtroying 
Veſſels in Diſtreſs, and taking away ſhipwrecked 
bit, or ſtranded Goods, many wicked Enormities 
have been committed, to the Diſgrace of the Nation, 


and to the grievous Damage of Merchants and Mari. 
ners of our Own and other Countries, and that in 


Remedy thereof, it is enacted, that if any Perſon ſhall 
be convicted of plundering, ſtealing, taking away, 
or deſtroying any Goods, Merchandize, or other Ef. 


fects, belonging to any Veſſel which ſhall be in Diſ. 


treſs, or Which hall be wrecked, Joſt, ſtranded, or 
caſt on Shore, in any Part of his Majeſty's Domi- 
nions, (whether any living Creature be on board ſuch 


Veſſel or not) or of any of the Furniture, Tackle, 
Apparel, Proviſion, or Part of ſuch Veſſel; or of 


beating or wounding, with Intent to kill or deftroy, 
or of wilfully obſtructing the Eſcape of any Perſon 
endeavouring to ſave bis Life from ſuch Veſſel or 
Wreck; or of putting out any falſe Light to bring 
any Vefiel into Danger; he ſhall be deemed guilty ot 
Felony, and ſuffer Death without Benefit of Clergy. 
When Goods or Effects of ſmall Value, ſtranded, 
loſt or caſt on Shore, ſhall be ſtolen without Cir: 
cumſtances of Cruelty, Outrage, or Violence, the 
Offender may be proſecuted by W ay of Indictment for 
petit Larceny, and he ſhall ſuffer, as the Laws in Caſcs 
of petit Larceny require. 

Any Juſtice upon Information on Oath made before 
him of any Part of the Cargo or Effects of any Vel- 
ſe! joſt or ſtranded, being unlawfully carried away 
or concealed, or of reaſonable Cauſe of Suſpicion 


thereof, ſhall iſſue his ſearch Warrant: And if ſuch 


Goods 


nene 
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Goods ſhall be found in any Houſe, Sc. or in the 
Poſſeſſion of any Perſon not legally intitled to keep 
the ſame, and ſhall not be delivered on Demand to 
the Owner, or to ſuch Perſon as ſhall be legally autho- 
rized to demand them; or if ſuch Perſon ſhall not 
give a ſatisfactory Account to the Juſtice, how he 
became poſſeſſed thereof; the Juſtice, upon Proof of 
ſuch Refuſal, ſhall commit the Offender to the com- 
mon Gaol for ſix Months, or till he ſhall have paid 
to the Owner treble the Value of the ſaid GO s. 
If any Goods or Effects belonging to any Veſſel 
loſt, or caſt on Shore, and unlawfully taken away, 
or reaſonably ſuſpected fo to have been, ſhall be of- 
fered or expoſed to Sale, the Perſon to whom the 
tame ſhall be fo offered or any Officer of the Cuſ- 
| toms, or Exciſe, Conſtable, or other Peace-Othcer, 
| may ſtop and ſeize the fame; and ſhall, with all con- 
venient Speed carry them, or give Notice of ſuch 
Seizure, to ſome Juſtice of the Peace; and if the Per- 
lon who offered the ſaid Goods to ſale, or ſome other 
on his Behalf, ſhall not appear before the Juſtice with- 
in ten Days after, and make out the Property therein 
to be in him, or in the Perſon by whom he was em- 
ployed to fell the ſame, the Juſtice ſhall commit him 
to the common Gaol for ſix Months, or till Payment 
| of treble the Value of the ſaid Goods to the Owner ; 
| and ſhall make Order for the Delivery of the Goods 
forthwith to the rightful Owner, upon Payment of 
ſuch a reaſonable Reward, (as the Juſtice ſhall aſcer- 
tain,) to the Perſon who ſeized the ſame. 
If any Perſon not employed by the Maſter, Mart- 
ners, Owners, or other Perſons authorized, in the 
Salvage of any Veſſel, or the Cargo, or Proviſion 
thereof, ſhall, in the Abſence of the Perſons ſo em- 
ployed or authorized, fave any ſuch Veſſel, Goods, 
or Effects, and carry the ſame, for the Benefit of the 
Owners into Port, or to any near adjoining Cuſtom- 
| Houſe, or other Place of ſafe Cuſtody, and give im- 
| + mediate Notice thereof to ſome Magiſtrate, or Cui- 
iom-Houſe or Exciſe-Officer; or who ſhall diſcover 
Aa 2 where 


356 Of Pornetres of ASSURANCE; 


where any ſuch Goods, Ec. are wrongfully bought, 


ſold, or concealed, he ſhall be intitled to a Reward, and 


the quantum thereof ſhall be adjuſted, in Caſe of Dif. 
agreement, as the Act of 12 Anne, for preſerving all 
ſuch Ships, and Goods thereof, which have happen- 


ed to be forced on Shore, or ſtranded upon the Coaſts 


of this Kingdom, or any other of her Majeſty's Do- 


minions, directs with Reſpect to Salvage ; or elſe in 


Manner herein after preſcribed, as the Caſe ſhall re. 


ure, : RR 
The Juſtice, Mayor, Bailiff, Collector of the Cu. 
toms, or Chief Conſtable, who ſhall be neareſt to 


the Place where any Ship or Goods ſhall be ſtranded 


or caſt away, ſhall forthwith give publick Notice for 


a Meeting to be held, as ſoon as poflible, of the 
Sheriff or his Deputy, the Juſtices of the Peace, 


Mayors, or other Chief Magiſtrates of Towns Corpo- 


rate, Coroners, or Commiſſioners of the Land Tax, 


or any five or more of them, who are required to 
give Aid in the Execution of this and the faid former 
Act; and to employ Perſons for the ſaving of ſuch 
Ships with their Effects; and to examine Perſons 
on Oath concerning the ſame, or the Salvage there- 
of; and to adjuſt the Quantum of the Salvage, and 
diſtribute the fame, in Caſe of Diſagreement among 


the Parties concerned; and every ſuch Sheriff, Ju- 


tice, Mayor, Chief Magiſtrate, Coroner, Lord of a 


Manor, Under Sheriff, or Commiſſioner of the Land 
Tax, attending and acting at ſuch Meeting, ſhall be 


paid 4.5. a Day for his Expences in ſuch Attendance, 
out of the Effects ſaved by their Care or Directions. 
If the Charges and Rewards for Salvage ſhall not 


be fully paid, or Security given for the ſame within 
forty Days, the Officer of the Cuſtoms concerned in 


ſuch Salvage, may borrow, or raiſe Money ſufficient 


tor that Purpoſe, by one or more Bulls of Sale of the 


Veſſel or Cargo; the ſame to be redeemable upon 
Repayment of the Principal, with Intereſt for the 
ame, after the Rate 4 J. per Cent. per Aunum. 


r 
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If Oath ſhall be made before a proper Magiſtrate, 
of any ſuch Plunder or Theft; or of breaking any 
Ship, contrary to the aforeſaid Act of 12 Anne, and 
the Examination taken thereupon, ſhall be delivered 
to the Clerk of the Peace, or his Deputy, he ſhall 


Cauſe the Offender to be proſecuted for the ſame, in 


the County where the Fact was committed, or in any 
County next adjoining, in which adjoining County any 
Indictment may be laid by any other Proſecutor , and 
if the Fact be committed in Wales, the Proſecution 
ſhall, or may be carried on in the next adjoining Eu- 


| gif County; and the neceſſary Charges of ſuch Pro- 


{ecutions, by the Clerk of the Peace, to be aſcertain- 


ed by the Juſtices at the general Quarter Seſſions, 


ſhall be paid by the Treaſurer of the County, Sc. 
where the Fact thall be committed; and if ſuch Clerk 
of the Peace ſhall neglect or refuſe to carry on ſuch 
Proſecutions in due Manner, he ſhall forfeit 100 /. 


for every ſuch Offence, to any Perſon who will ſue _ 
for the lame in any of the Courts at Weftminfter. 


The Commiſſioners of the Land Tax, the Deputy 
Sheriff, the Coroner, and the Officers of Exciſe, in 


| each County, Riding, and Diviſion, ſhall be proper 


Officers for putting in Execution this, and the ſaid 
Act of 12 Anne, together with thoſe Perſons therein 


reſpectively named for that Purpoſe. 


The Lord Warden of the Cinque Ports, the Lieu- 
tenant of Dover Caſtle, the Deputy Warden of the 
Cinque Potts, the Judge Official, and Commiſſary of 
the Court of Admiralty of the Cingue Ports, two an- 
tient Towns, and their Members, for the Time be- 


ing, and every other Perſon appointed by the Lord 


Warden of the Cinque Ports, purſuant to the Act of 
4 Geo. 1. for the better regulating of Pilots for the 
conducting of Ships and Veſſels from Dover, Deal, 
and the Je of Thanet, up the Rivers of Thames and 


Medwey ; ſhall within the Liberty and Juriſdiction of 
the Cinque Ports, &c. put in Execution the Powers 


granted by this, and the recited Act of 12 Anne and 


4 Geo. 1. as fully as Juſtices, or other Perſons are 


_— authorized 
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authorized to do in oy” other Parts of the King: 
Gord: 


If any Perſon ſhall upon Trial by Indict ment at the 


Aſſizes, or at the General or Quarter Seſſions, be 


convicted of aſſaulting, beating, and wounding any 


Perſon lawfully authorized on Account of the Exer. 
ciſe of his Duty on the Salvage of any Veſſel that 
ſhall be in Diſtreſs, or ſhall be ſtranded, wrecked, or 


cat on Shore, or lying under Water, or of any of 
the Goods or Effects thereof, he ſhall be tranſported 


for ſeven Years, and be ſubject to ſuch ſubſequent 


Puniſhment, in Caſe of Return before that Time, as 
other Perſons under Sentence of Tranſportation are by 
Law ſubjected unto. 

Any Juſtice in Caſe of need, and in the Abſence of 
the High Sheriff, may take ſufficient Power of the 


County to repreſs all unjuſt Violence, and to enforce 
the Execution of this Act. 


All Perſons aſſembled to ſave any veſſel or Goods, 


ſhall conform in the firſt Place to the Orders of the 


Maſter or other Officer or Owners, or other Perſons 
employed by them; and for want of their Preſence 


or Directions, then to the Perſons authorized by this, 


or the aforeſaid Act of 12 Anne, in the Manner, and | 
in the following Subordination, as any of them ſhall 


happen to be preſent, v:z. in the firſt Place, to the 


Orders of any Officer or Officers of the Cuſtoms, 


then of any of the Exciſe; then of the Sheriff or his 


Deputy ; then of any Juſtice of Peace ; then of the 
Mayor, or Chief Magiſtrate of any Corporation ; 


then of the Coroner; then of any Commiſſioners of 
the Land Tax; then of any Chief Conſtable ; then of 


any Petty Conſtable, or other Peace Officers ; and 
any Perſon acting knowingly and wilfully, contrary 
to ſuch Orders, ſhall forfeit any Sum not exceeding 


five Pounds, to be levied by Warrant of one Juſtice; 


and in Caſe of Non-payment, the Offender ſhall be 
committed to the Houſe of Correction for any Time 
not excceding three Months, A 
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This Act ſhall not extend to deprive or prejudice 


the Crown, or any claiming under it, or any Patentee 


or Grantee of the Crown, Lord of any Manor, or 


other Perſon, in any Right which they may lawfully 
Claim to any Wreck or Goods which ſhall be Flot- 


fam, Jetſam, or Lagan. 
The Officer of the Cuſtoms who ſhall A& in the 
preſerving any Veſſel, or Goods, ſhall as ſoon as con- 


veniently may be, cauſe all Perſons belonging to the 
| faid Veſſel, and others who can give an Account 
thereof, or of the Cargo to be examined on Oath be- 


fore ſome Juſtice, as to the Name or Deſcription of 
the Veſſel, and the Names of the Maſter, Comman- 


der, or Chief Officer, and Owners thereof, and of the 
Owners of the Cargo, and of the Ports or Places 


from, or to which the ſaid Veſſel was bound, and 
the Occaſion of the Ship's Diſtreſs; and the Juſtice 


ſhall take down in Writing the ſaid Examination: and 
deliver a Copy thereof, and of the Account of the 


Goods, to the ſaid Officer of the Cuſtoms who ſhall 
forthwith tranſmit the ſame to the Secretary of the 
Admiralty, who ſhall cauſe ſo much thereof as may 


| be neceſſary, for the Information of Perſons intereſ- 


ted, to be publiſhed in the next London Gazette, 
The = 260 mentioned Act of 12 Anne, and the 
Act of 4 Geo. 1. for enforcing and making the ſame 


perpetual, and for inflicting the Puniſhment of Death 
on ſuch as wilfully burn or deſtroy Ships, ſhall re- 


main in full Force in all Things, where not altered by 
this Act. I 


This Act ſhall take Place from 29th September 


17353. 8 
Nothing in this Act ſhall extend to that Part of 


Great Britain called Scotland. 


15. If Goods are wrecked on the Shore, and the 


Lord having Power takes them, he ſhall not pay Cuſ- 
tom, neither by the Common Law, nor by the Statute , 
for at the Common Law, wrecked Goods could not be 
charged with Cuſtom, becauſe at Common ' Lew, all 
Wreck was wholly the King's, and he could not have 
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a ſmall Duty of Cuſtom out of that which was all hig 
own; and by Weſim. 1. Where wrecked Goods be. 
longed more to aiicther than to the King, he ſhall 
have it in like Manner, that is, as the King hath 


NS. - 


Now Goods that are chargeable with Cuſtom, ac. 


cording to the“ Act of Tunnage and Poundage, muſt 
88 theſe Properties. 


They muſt be Goods which ſhall come or be 
: 5780 ght into the Ports or Places cf the Ringdom. 


2. They muſt come or be brought into fach Ports 


br Places, as Merch andizes, that is, for Sale, and to 


that end; for there can be no other LOTTO ot 
Gocds brought as Merchandize. 


3. They muſt come and be brought as Merchan- 
PSY and for Sale by the King's natural born Sub- 


jects, or by Strangers and Aliens, as diſtinguiſhed 
trom the natural born Subjects. 
4. The Duty payable to the King, is to be mea- 


ſured by the Quality of him that Imports the Com- 


modity; that is, if the Importer be a natural Sub- 
ject, he pays leſs to the King, and if an Alien more. 
. All thoſe Goods charged with the Duty by the 
Stat ute, ſo to come, or be brought into Ports or 
Places of the Kingdom, are to be foreign, as of the 


Growth of France, the Levant, Spain, Portugal, Ger- 
many, &c. 
Whence it follows, 1. That Goods of foreign 


Growth, and which by their Kind are to pay Duty, 
if they ſhall come or be brought in the Ports or 
Places of the Kingdom, neither by the King's na- 


' tural born Subjects, nor by Aliens, they are not 
chargeable with the Duties mentioned in this 
A: 
2. If they are not brought into the Ports and 
Places of the Kingdom as Merchandize, viz, for 


Sale, they are not chargeable with the Duty ; but 
Wincs or other Goods coming or brought into the 


. 12 Car. 2. C. 4. 


Realm 
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dom by any of the King's natural born Subjects, nor 
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Realm as Wreck, are neither brought into the King- 


by any Strangers, but by the Wind and Sea, for 
ſuch Goods want a Proprietor, until the Law appoints 


One. 


3. Wrecked Gol are not brought i into the King- 
dom, being caſt on Shore, as Merchandize, viz. for 
Sale; but are as all other, the native Goods of the 


Kingdom, indifferent in themſelves, for Sale, or other 
Vſe, at the Pleaſure of the Proprietor. 


4. All Goods foreign or domeſtick are, in their 
Nature, capable to be Merchandize, that is, to be 


Sold; but it follows not thence, that wherelever 


they are brought into the Kingdom, they are brought 
as Merchandize, and to be Sold, and ſhould pay Cuſ- 


tom; for they are transferred from Place to Place, 
more for other Uſes than for Sale. 


5. All Goods charged with the Duty of the Act, 


| muſt be the Property of a Merchant Natural born, 


or Merchant Alien, and the greater or leſs Duty is to 
be paid, as the Proprietor is an Alien or Native Mer- 


chant ; but wrecked Goods are not the Goods of any 


Merchant Natural bern, Alien, or Denizen, whereby 


the Duty payable ſhould be either demanded, diſtin- 


guiſhed, or paid: Therefore a Duty ;mpoſſible to be 
known can be no Duty ; for what cannot be known Zo 


be, ts as that which is not. 


6. All Goods Subject to the Duty of Tunnage aid 
Poundage, may be forfeited by the Diſobedience of 
the Merchant Proprietor, or thoſe truſted by him, 


Pas unſhipping before Payment, or lawfully tendering or 


agreeing for, &c. But wrecked Goods cannot be im- 
ported into any Creek or Place of the Realm by Way 


of Merchandize, and unſhipped to be laid on Land; 


for if ſo imported and unſhipped to be laid on Land, 
It is no Wreck, and therefore are not Goods forfeit. 
able by the Miſbehaviour of any within the Act; and 


conſequently not Goods intended to be charged with 


the Duties by the Act. 
Goods 


his. 
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a ſmall Duty of Caltom out of that which was all hig 


own; and by Weſim. 1. Where wrecked Goods be. 


longed more to Acer than to the King, he ſhall 
have it in like Manner, that is, as the King hath 


Now Goods that are chargeable with Cuſtom, ac- 
cording to the“ Act of Tunnage and Poundage, muſt 
AYE theſe Properties. 


They mult be Goods which ſhall come or be 


brou ght into the Ports or Places cf the Kingdom. 


2. They muſt come or be brought into ſuch Ports 
or Flaces, as Merchandizes, that is, for Sale, and to 


that end; for there can be no other Conception ot 
aba brought as Merchandize. | 


. They muſt come and be brought as Merchan- 
dive and ior Sale by the King's natural born Sub- 


jects, or by Strangers and Aliens, as Uiftinguiſhed 
trom the natural born Subjects. 


4. The Duty payable to the King, is to be mea- 
ſured by the Quality of him that Imports the Com- 
modity ; that is, if the Importer be a natural Sub- 
J<et, he pays leſs to the King, and if an Alien more. 

. All thoſe Goods charged with the Duty by the 


Stat ute, ſo to come, or be brought into Ports or 
Places of the Kingdom, are to be toreign, as of the 
Growth of France, the Levant, ain, Portugal, Ger. 


many, &c. N 
Whence it follows, 1. That Goods of foreign 


Growth, and which by their Kind are to pay Duty, 
if they ſhall come or be brought in the Ports or 


Places of the Kingdom, neither by the King's na- 
tural born Subjects, nor by Aliens, they are not 
chargeable with the Duties mentioned in this 


Act. 


2. If they are not brouahe- into the Ports and 


Places of the Kingdom as Merchandize, viz. for 


Sale, they are not chargeable with the Duty ; but 


Wincs or other Goods coming or brought into the 


0.32 Car. 2-04, 


Realm 


ſuch Goods want a Proprietor, until the Law appoints 
one. 


Kingdom, indifferent in themſelves, for Sale, or other 
5 Ve, at the Pleaſure of the Proprietor. 


Sold; but it follows not thence, that whereſoever 


tom; for they are transferred from Place to Place, 
more for other Uſes than for Sale, 


muſt be the Property of a Merchant Natural born, 
or Merchant Alien, and the greater or leſs Duty is to 


By known can be no Duty ; ; for what cannot be known to 
| be, is as ihat which is not. 


of Merchandize, and unſhipped to be laid on Land; 


it is no Wreck, and therefore are not Goods tot. 


conſequently not Goods intended to be charged with 
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Realm as Wreck, are neither brought into the King- 
dom by any of the King's natural born Subjects, nor 
by any Strangers, but by the Wind and Sea; for 


2. Mrected Goods are not brought i into the King- 
dom, being caſt on Shore, as Merchandize, Viz. for. 
Sale; but are as all other, the native Goods of the 


All Goods foreign or domeſtick are, in their 
Nee capable to be Merchandize, that 18, to be 


they are brought! into the Kingdom, they are brought 
a8 e eee and to be Sold, and ſhould pay Cal. 


5. All Goods charged with the Duty of the Act, 


be paid, as the Proprietor is an Alien or Native Mer- 
chant; but wrecked Goods are not the Goods of any 
Merchant Natural born, Alien, or Denizen, whereby 
the Duty payable ſhould be either demanded, diſtin- 
ouiſhed, or paid : Therefore a Duty impoſſible to be 


6. All Goods Subject to the Duty of Tonmage and 
Poundage, may be forfeited by the Diſobedience of 
the Merchant Proprietor, or thoſe truſted by him, 


as unſbipping before Payment, or lawful'y tendering or 
ogreeing for, &c. But wrecked Goods cannot be im- 
ported into any Creek or Place of the Realm by Way 
for if ſo imported and unſhipped to be laid on Land, 

able by the Miſbehaviour of any within the Act; and 


the Duties by the Act. 
Goods 
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Goods loſt in paſſing a Ferry, a great River, or an 


Arm of the Sea, are not to be ſaid to be exported. 


though they be carried to Sea; but Goods exported 
are ſuch as are conveyed to Sea in Ships, or other 


Naval Carriages of Man's Artifice, and by like Rea- 
ſon, Goods imported muſt not be Goods imported by 
the Wind, Water, or ſuch inanimate Means, but in 
Ships, Veſſels, and other Conveyances uſed by rea- 
ſonable Agents, as Merchants, Mariners, Sailors, 
&c. Whence it may be concluded, that Goods or 


Merchandize imported within the Meaning of the 
Act, can only be ſuch as are imported with Delibera- 
tion, and by Reaſonable Agents, not caſually and 


without Reaſon; and therefore wrecked Goods are 
not Goods imported within the Intention of the Act, 


and confequently not to aniwer the King's Duties; 
for Goods, as Goods, cannot offend, forfeit, unlace, 


pay Duties, or the like, but Men whoſe Goods they 
are: And wrecked Goods have no Owners to do 
_ thoſe Offices, when the Act requires they ſhould be 
done; therefore the Act intended not to charge the 

Duty upon ſuch Goods. Molloy, B. 2. C. 5. F. 9. 


cites Vaughan, 159. 


Per Holt, Ch. J. That Wreck ſhall not pay Cuſtom, 


has never been made a Doubt ſince the Cale in Vaug- 


han, 159, of Shepherd v. Goſuold, L. Raym. 388. The 
ſame Point (including Flotſam) reſolved by both 


Courts, viz. C. B. and then B. R. on Error brought, 
Did. 8 


Goods may be retained for the Payment of Salvage. 
But if the Ship and Goods periſh in the Sea, and the 


Owners do totally forſake her, and ſo ſhe becomes a 
meer Derelids, in that Caſe the firſt Poſſeſſor that re- 
covers her, or any Part of her lading, gains a Pro- 
perty: And this according to the Law of Nations, 


as is that given for Loſt, where there is no Hopes of 
Recovery, like a Lamb in the Paws of a Lion. And 
the incomparable Ulpian compares ſuch a Dereliction 
to a Man that knows his own Goods to be by another 
Man detained, and makes no Claim unto _y a 

ong 
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long Time; unleſs ſome Cauſe do manifeſtly appear, 
ſeems to do it to no other Purpoſe, but to ſhew that 


he is willing to renounce them; and this is what U!- 


jan elſewhere .intends, where be ſaith, that a Houſe 
poſſeſſed for a long Time by another, and no Claim 


made, nor Rent demanded for it, ſeems to be de- 
ſerted by the right Owner, Molloy, B. 2. C. 5. 


9. 3. 


SECT, XVII. 


French Ordinance of 168 1 concerning 2215 UTAnces, 


WY O all our Subjects, and even to Foreigners, 


we allow to Inſure, and have Inſurance 
made, in our Dominions, on Ships, Goods, and 
other Effects that may be carried by Sea, or navi- 


gable Rivers. And to the Inſurers to ſtipulate and fix 
a Price, for the Conſideration whereof, they take on 


themſelves the Riſque. _ 
2. The Contract, called The Policy of Inſurance, 


| ſhall be drawn up in writing and may be executed as 
a private Deed. 


3. The Policy ſhall contain the Name, and the 
Place of Reſidence of the Perſon who has the Inſu- 


rance made; whether he be the Proprietor of what he 


Inſures, or acts as a Factor; the Effects whereon the 


Inſurance ſhall be made; the Name of the Veſſel, 
and the Maſter; the Place where the Goods have been 
or ſhall be laden; the Port whence the Ship ſhall de- 
part, or is departed, where ſhe ſhall load or unload, 
and thoſe ſhe may touch at; when the Riſque ſhall 
begin, when end; the Sum inſured ; the Premium 
.: Or Coſt of the Infurance: A Declaration that the In- 


ſurer or Inſured, agree to ſubmit to Arbitration, any 
Difference that may ariſe; and generally, all other 


Clauſes and Conditions which they may have agreed 
to inſert, 


4. Never- 
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4. Nevertheleſs, Inſurance may be made without 


” declaring the Name of the Maſter, or the Veſſel, or 
Cargo, which may come into Europe, from 7 urkey, 


the Coaſts of Africa, or other Parts of the World, 
provided that the Name of the Perſon to whom they 


may be conſigned, be declared in the Policy. 


. If the Policy do not fix the Time when the Riſk, 
ſhall begin, and when End, it ſhall be as ſet forth in 


the 13th Article of the Chapter relating to Bottomry | 


Contracts 
6. The Premium or Coſt of the lafurance ſhall 
be paid in full, upon underwriting the Policy; but if 
Inſvrance be made on Goods out, and home, and 
that the Ship being arrived at the out-ward-bound 
Port do not return, the Inſurer ſhall re-pay one-third 
of the Premium, except it be otherwiſe covenanted. 

. Inſurances may be made on the Hull, and Keel 


of a Ship, empty, or laden, before, or on the Voyage 


on Victualling, and on Goods jointly or ſeparately 
laden in a Ship of Defence, or not fo; alone, or in 


Company with other Veſſels; out or home; for a 


whole Voyage, or a limited Time. 


8. If Inſurance be made on the Hull and Keel off 4 
Ship, her Tackle, Apparel, Filling, and Victualling, 
or on a Part thereof, the Valuation ſhall be made in 


the Policy. The Inſurer nevertheleſs, in Caſe of 
Fraud, may inſiſt upon a new Valuation. 

9. All Seamen, Paſſengers, and others, may have 
Inſurance made on themſelves againſt Slavery: In 
this Caſe the Policies ſhall contain the Name, Coun- 


try, Place of Abode, Age and Quality of the Perſon 
whereon Inſurance is made; the Name of the Ship, 


of the Port ſhe departs from, and whither ſhe f is ul- 


* The Article alluded to is as follows: If the Time the Riſk is 
to continue, be not ſtipulated by the Contract, with Regard to the 
Veſſel, Tackle, Apparel, and Victualling, it ſhall begin and run 
from the Day ſhe ſhall have failed, till ſhe be at Anchor at her in- 


| tended Port, and there moored to the Quay. And as to the 


Goods, the Riſque runs from the Time of their being ſhipped, ur 


in the Lighters to carry them on board, until they are landed, 


timately 
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timately bound; the Sum which ſhall be paid in 
Caſe of Capture, as well for the Ranſom, as for the 
Charges of Return; to whom the Money ſhall be 
paid; the Penalty for Non-Payment. 

10. We forbid making Inſurancgs on the Fw of 
any Perſons. | 
11. Thoſe however, who ſhall redeem Captives, 
may inſure on them the Price of their Ranſom, which 
the Inſurers ſhall Pay, if in their Way back they be 


retaken, killed, drowned, or if they dic otherwiſe 


than by a natural Death. 
12. Women may lawfully engage themſelves, and 


their Dowers, to get their Huſbands out of Slavery. 


13. He who, on a Wife's Refuſal, and being 
;uridically authorized, ſhall lend Money for the 
Ranſom of a Slave, ſhall have Preference of the 
Wife on the Huſband's Effects, Except in Nog to 
her Dower. 


14. Minors with the Advice of their Guardians 


may do the ſame to releaſe their Fathers from Slavery, 


and they ſhall not have any Pretenſions for Reſti- 


tution. 


1g Te Owners of Ships, and the Maſters, ſhall 
not have Inſurance made on the Freight their Veſſels 
may make; nor ſhall the Merchants on an expected 


| Profit on their Goods, nor Seafaring-men on their 


Hire, 
16. We expreſsly forbid thoſe who may take up 


Money on Bottomry, to have Inſurance made thereon; 


under the Penalty of the ſame being declared invalid, 
and of corporal Puniſhment. 


17. The Lenders on Bottomry, under the ſame 
Penalty, ſhall not inſure the Profit on the Sum lent. 
18. The Inſured ſhall always run one-tenth Part 
Riſk of the Value of the Effects laden, except in the 
Policy it be expreſly declared, that the Whole is to 
be inſured. 
19. If the Inſured be on board the Ship, or be the 
Owners of her, though they declare that they Inſure the 
Whole, 


266 Of Portcits of ASSURANCE; 


Whole, yet ſhall they be obliged” to run one-tenth 


Part of the Riſque. 


20. It ſhall be lawful for Inſurers to have Reinſu. 


rance made on the Effects by them inſured. And 
to the Inſured, to have Inſurance made on the Coſt 


or Premium of the Inſurance, and the r of 
the Inſurers, 


21. The Premiums of the Riinfurtnce, may be 
either more or leſs than thoſe of the Inſurance. 


22. We forbid making any Inſurance or Reinſu- 


rance on Goods, or Effects, above their Value, in 
one or more Policies, under the Penalty of ſuch 


Inſurance being invalid, and Confifcation of the 


If nevertheleſs a Policy be made, without a 
ae Intention, wherein the Valuation of the 


Effects exceed their real Worth, that Policy fhall be 
valid to the Amount of their intrinſick Value; and in 


Caſe of Loſs, the Inſurers ſhall be anſwerable for the 
ſame, each in Proportion to the Sums by them un- 


derwrote; as allo to return the Premium of the Sur- 
plus Value, retaining half per Cent. 
24. Moreover, if there ſhould be ſeveral Policies 


made without a fraudulent Intention, and the firſt 
Policy amounts to the Value of the Effects laden, it 
ſhall alone hold good. The other Inſurers ſhall with- 


draw their Infurance, and return the Premium, keep: 


ng halt per Cent. 
. In Caſe the firſt Policy ſhould not contain the 
As int of the Effects laden, the Inſurers on the Se- 
cond, ſhall be anſwerable for the Surplus. If there 


be Effects laden to the Amount of all the Inſurance 
made, then, in Caſe of Loſs of a Part, it ſhall be 


paid by all the Inſurers, ſo much per Cent. on what 
they have under-wrote. 


26. Inſurers ſhall be anſwerable for all Loſſes or 
Damages which ſhall happen at Sea by Tempeſt,. 
Shipwreck, ſtranding, running foul of other Ships, 


changing the Courle, or the Voyage, or the Ship; 
I Jettiſon, 


| 
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Jettiſon, Fire, Capture, Plundering, Detention of 
Princes, Declaration of War, Repriſals, and gene- 


rally all other Accidents of the Sea. 


27. However, if the Change of the Courſe, the 


Voyage, or the Ship proceed from an Order of the 
Inſured, without the Conſent of the Inſurers, they 
| ſhall not be anſwerable for the Riſks. Moreover this 
ſhall likewiſe hold good in Regard to all other Loſſes, 


or Damage, which may happen by the Act or Fault 
of the Inſured; nor ſhall the Inſurers be obliged to 
return the Premium, if they have begun to run any 


„ 


28. Nor ſhall the Inſurers be anſwerable for the 


| Loſs or Damage that may happen to Ship or Goods, 
through the Fault of the Maſters, or Mariners, if 
by the Policy they be not liable to the Barratry of the 

Maſter. =: | . 


29. The Loſs, Diminution, or Waſte, that may 


happen from the periſhable Quality of any Thing, 


{hall not fall on the Inſurers. 

30. Nor ſhall they be anſwerable for Pilotages, 
Warpings in, Cuſtom-Houſe Dues, Reports, An- 
chorages, or any other Dues, or Impoſitions, on Ship, 
or Goods. rn” 


31. In the Policy ſhall be ſpecified thoſe Goods 


that are ſubje& to Leakage; without which the In- 
ſurers ſhall not be anſwerable for the Damage that 
may happen to them by Storm ; except the Inſurance 
be made upon Returns from foreign Countries, 

32. If an Inſurance be made and particularized to 
be on ſeveral Ships, and the whole of what was to be 


loaded be put in one Ship, the Inſurer ſhall not be 
_ anſwerable for more than he may have underwrote on 
the particular Ship, though all the others ſhould hap- 


pen to be loſt, and he ſhall return the Premium of 
the Over-plus, reſerving half per Cent. 
33. When the Maſters of Veſſels have Orders to 
touch at different Ports, the Inſurers ſhall not be liable 
to Accidents that may happen to Goods on Shore, 
though 


363 Of Por reis of ASSURANCE, 


though they were deſtined for the Cargo of the Ship 
on which they underwrote, and ſhe was in Port to 
take them in, except there be a particular Agreement 
in the Policy. _ 

34. If Inſurance be made for a fired Time, with 
out declaring the Voyage, the Inſurer, when that 

Term is elapſed, is free from his Obligation, and 

the Inſured may get a new Inſurance done. 
| But if the Voyage be declared in the Policy, 
the Inſurer ſhall run the whole Riſk of the Voyage, 
provided that there be an Augmentation of Premium, 
in Caſe the Voyage be longer than the Time limited. 
In Caſe the Voyage be leſs, the Inſurers ſhall not re. 
turn any Premium. 

36. Inſurers ſhall be exempted from the Riſk, yet 

ſhall ger the Premium, if the Inſured, without their 
Conſent, {end a Ship, to a Port at a greater Diſtance 
than what is mentioned in the Policy, though it be in 
the ſame Courſe; but an Inſurance ſhall fully hold 
good, if the Voyage be only ſhortned. 
37. If by the Infured, the V oyage be broke before 
the Departure of the Ship, the Inſurance ſhall be made 
void, and the Inſurers return the Premium leſs one- 
half per Cent. 

38. We declare void the Inſurance that may be 
made after the Loſs, or the Arrival, of Things in- 
ſured, provided the Inſured knew, or could know the 
Loſs, or the Inſurers the Arrival before the under- 
writing of the Policy. 

39. It ſhall be preſumed, that the inſured knew of 
the Loſs, and the Inſurer of the Arrival, if the News 
thereof could have been brought from the Place of 
the Loſs, or of the Arrival, ſince it happened; 

reckoning at the Rate of a League and half in an 
Hour, exclulive of other Proofs that may be al- 

ledged. 

40. If, however, the Inſurance be made on | good 
or bad News, it mall ſubſiſt, except ir ſhall. be 
proved, exclufive ot the allotted Time of a Long 
an 
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and a Half in an Hour, as above; that the Inſured 


knew the Loſs, and the Inſurer the Arrival of the 


Veſſel, before the underwriting of the Policy. 


41. The Inſured, if it be proved againſt him, ſtall 
repay to the Inſurer what he may have received, and 
double Premium. And if Proof be made againſt the---- 
Inſurer, he ſhall repay the Premium, and twice that 


Sum to the Inſured. 


42. When the Inſured ſhall receive Advice of the 
Loſs of a Ship, or of Goods inſured, of the Deten- 


tion by Princes, and of any other Accidents for which 


the Inſurers are anſwerable, he ſhall forthwith ſignify 
and make known the ſame to them, proteſting that 
he ſhall make a Ceſſion, or abandon to them at a 


proper Time. 


43. The Inſured may, inſtead of ſuch Proteſtations, 


at once make his Ceſſion or Abandon, and ſummons 


the Inſurers to pay the Sum inſured, as ſtipulated by 


the Policy. 


44. If the Term for Payment be not fixed by the 


Policy, the Inſurer ſhall be obliged to pay the In- 


ſurance, in three Months after Intimation of the 
_ Abandon. 


45. In Caſe of Ship wreck or Stranding, the inſur- 


ed may endeavour, and work at the ſaving of the 


Goods, without prejudicing hinſelf as to any Ceſſion 


or Abandon which he may afterwards make : ; he ſhall 


allo be repaid his Charges, the Account of which 
ſhall be credited on his Gath, to the Amount of the 


Value of what may be ſaved. 


46. No Ceſſion or Abandon ſhall be made, except 


in Caſe of Capture, Shipwreck, Stranding, Deten- 


tion by Princes, or the intire Lois of the Goods inſur- 


ed; and all other Damages ſhall be reputed to be 


Average, which ſhall be ſettled between the Inſur- 
ers and the Injured, according to their ſeveral Con- 


Cerns. 


47. No Ceſſion or Abandon ſhall be made of a 
Part of any Concern or Intereſt, and the Remainder 


By — — 
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kept; nor ſhall there be a Demand for Average, 
except it exceed one per Cent, 
48. All Ceſſions, or Abandons, as well as all De- 
mands in Virtue of the Foley. ſhall be made as tol- 
Wn: 

In ſix Werk for Loſſes happening on the Coaſts of 
the Country where the Inſurance was made. 
In three Months, in other Provinces of our King- 
dom. 


In four Months, on the Coaſt of Telland, Flanders | 


and England. 
In a "Year, in Spain, Taly, Portugal, Barbary, 
Muſcouy, Norway; and in two Years, for the Coaſts 


of America, the Brafils, Guinea, and other diſtant 


Countries. When theſe Terms ſhall be elapſed, 
the Infured's Demands mall not afterwards be ad- 
mitted. 

49. On the Detention by Princes, the Ceſſion or 
Abandon ſhall not be made before fix Months, if it 


happen in Europe, or in Barbary : If in a more diſ- 


tant Country, in a Year: both to commence from 
the Day of the notifying this Detention to the In- 
ſurers. The Non-admittance of the Inſured's De- 
mands in the preceding Article, ſhall only after theſe 


Terms elapſed, take Place. 


30. Nevertheleſs, if Goods tat be of a periſh- 
able Nature, the Ceſſion or Abandon may be made 
after ſix Weeks, if they be ſtopt in Europe, or in 
Barbary ; and after three Months, if in a more 
diſtant Country, from the Day of the Notification 
of ſuch Detention to the Inſurers, 

51. The Inſured ſhall be obliged, during t the 
Terms mentioned in the two preceding Articles, to 


uſe their utmoſt Diligence for the clearing or taking 
__- of the Detention. . And even the Inſurers themſelves 
| my do the fame if they think fit. 


If a Ship be ſtopt by our Orders, in any of the 
555 of our Kingdom, before the Voyage be begun, 
the Inſured Malle not, on Account of this Detention, 


abandon or cede their Effects to the Inſurers. Ez 
53: The 
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53. The Inſured ſhall be obliged, when he makes 
his Ceſſion or Abandon; to declare all the Inſurances 
he may have made, and what Money he may have 
taken on Bottomry, on the Effects he has infured 3 
under, the Penalty of invalidating his Inſurances. _ 
54. If the Inſured ſhall ſecrete either Inſurances, 
or Bottomry Contracts, and that thoſe, together with 
what he may have declared, do exceed the Value 
of the Effects. inſured, the Taſurances ſhall be void, 
and the Inſured obliged to pay the Sum borrowed, | 
though the Ship be taken or loſt. _ : 
85. We e if he ſues for the Payment of the 
Bt inſured, above the Value of his Effects or Inte- 
reſt; he ſhall be exemplarily puniſhed. _ 
56. Inſurers on a Cargo, ſhall be obliged to pay 
the Sums by them underwritten, only to the Amount 
of what the Inſured ſhall prove the ſhipping and the 
Loſs of. 
87. T be Proofs of the Shipping, and Loſs of the 
Effects inſured, ſhall, immediately after the Notifi- 
cation of the Ceſſion or Abandon, be communicated to 
the, Inſurers; who, before ſuch Notification, ſhall 
not be liable to be ſued for the Payment of the Sums 
inſured. 


58. Nevertheleſs, if the Thiſured receive no News 


of his Ship, he may, at the Expiration of a Year for 


common Voyages, reckoning. from the Day of the 
Departure, and after two Years, for thoſe at a greater 
Diſtance, make his Ceſſion or Abandon to the Inſur- 
ers, and demand Payment, without being obliged to 
produce any Certificate of the Loſs. | 

59. Voyages from France to Muſcovy, Greenland, Ca- 
nada, Newfoundland, its Iſlands and Banks, and other 
Coaſts and Iſlands of America to Cap 6 Verde, and the 
Coaſt of Guinea, and all others which may be made 
beyond the Tropic, ſhall be reputed long Voyages, 
or at a great Diſtance. 

60, After the Ceſſion or Abaridon is made, the Ef- 
fects inſured ſhall belong to the Inſurer, who ſhall 
uot, under the Pretence of waiting for the Retura 
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of the Ship, put off the Payment of the Sums in, 


. 
61. The Inſurer ſhall be allowed to produce Proof; 


againſt any Documents the Inſured may give; never. 


theleſs, he ſhall in the Mean Time pay the Sum 
by him underwrote, upon the Inſured's giving Se- 
curity. 
62. The Maſter who may have Inſurance made on 
Goods, loaden in his Veſſel, ſhall, in Caſe of Loſs, be 
obliged to prove the buying of them, and produce 
a Bill of loading ſigned by the Purſer or Mate. 
63. All ſeafaring Men who bring Goods from 
45 to France, and there have Inſurance made, 
ſhall be obliged to leave a Bill of loading in the 
Hands of the Conſul or his Chancellor, if any where 


the Goods are loaden; if no Conſul, then in the 


Hands of a reputable French Merchant. 
64. The Value of Goods ſhall be proved eiche 
by Book or Invoice; if not, they ſhall be eſtimat- 


ed according to the Price which was Current at the 


Place when and where ſhipped, including all Cuſtoms 
and Charges till on board, except in the Policy a 
Valuation of them be made. 

65. If the Inſurance be made upon Return from a 


Country where Trade is carried on by Barter, the 


Valuation of thoſe Returns ſhall be made on the 
Colt of thoſe given in Barter, adding thereto all 


Charges. 


66. In Caſe of Capture, the Infured may Ranſom 
their Effects, without waiting for Orders from the 
Inſurers, if they could not adviſe them of it. They 
however ſhall be obliged to let them know after- 
wards in Writing, what Sum was paid for the Ran- 


67. The Compoſition for the os. the Inſur- 
ers may take on themſelves in Proportion to their 
concern ; in which Caſe, they ſhall be obliged to de- 


clare immediately, that they will contribute towards 
the Payment of the Ranſom, and will run the Riſk 


of thc Return; if not, they ſhall Pay the Sum by 
| them 
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3 ſter the Sentence of Arbitration, the ſame 
executed, notwithſtanding the Appeal. 
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them inſured, and have no Pretenſions on the Effects 


68. We prohibit all Police Clerks, Secretaries of 
Inſurance Chambers, Notaries, or Brokers, to have 
Policies underwrote, in which any Thing is left in 
Blank, under the Penalty of Coſts or Damages ; nor 
ſhall they be concerned in Inſurances directly or indi- 
rectly themſelves, or by other Perſons, or take any 
Ceſſion of the Rights and Intereſt of the Inſured, under 
the Penalty of Five hundred Livres for the firſt Time, 
and in Caſe of Recidivation, to be deprived of their 
Employment: Which Penalties ſnall not be in any 
Manner moderated. V 85 

69. We enjoin under the above Penalty, that they 
keep a proper Regiſter marked on every Leaf, by the 
Lieutenant of the Admiralty, wherein they ſhall 
keep an Account of the Policies they ſhall draw 
15 If in the Policy there be a Declaration that any 
Diſpute ſhall be left to Arbitration, and one of the 
Parties demand Arbitrators before any Litigation be 
begun, the other Party ſnall be obliged to agree to it; 
and refuſing to name them, the Judge ſhall do it. 

71. In eight Days after the Arbitrators are named, 


the Parties ſhall produce their Documents; and in 
eight Days after that, ſhall Sentence be given, 


72. Such Awards by Arbitration ſhall be regiſtered 


| or ratified in the Court of the Admiralty where they 
E were made, We prohibit the Judge thereof, under 

any Pretence whatſoever, to take Cognizance of the 
© Merits of the Cauſe, under Pain of Nullity, and the 
Penalty of Damages and Coſts. 


73. Any Appeal from an Award by Arbitration 


after the Regiſtring thereof, ſhall be to our Parlia- 
ments, where, until the Amount of the Sentence be 
paid, it ſhall not be received. TG nA 


74. If Security be given to the Judges who regi- 
all be 
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Oranke of Inſurance hut Hooragts: f the City e if 
Amſterdam, of the Year 1744. 


the Judicature of the City of Amſterdam, have 


e that ſince the Publication of the Statutes 
or Ordinances of Inſurance and Averages, and the 


Amplifications thereof, many Alterations have from 
time to time happened in Trade; whence ſundry 


Matters and Articles require to be altered, ple 
or amended : Therefore the ſaid Gentlemen, after 
Advice taken concerning Trade, Inſurances, and 


Averages, and on the Information of many eminent 


Merchants and Underwriters, have thought proper, 


by Virtue of the Privileges of this City, and of the 


| Letters of Grant, Approbation and Confirmation 


zranted, ex abundanti, by their High Mightineſſes to 
the ſaid City, on the 17th of July 1612, to confirm, 
enlarge, and explain the aforeſaid Ordinances, and 
the Amvlifications thereof; and farther to Ordain, 
enact, and inſtitute, as by theſe preſents is ordained, 

enacted, and inſtituted, that in Matter of Inſurances 
and Averages henceforth ſhall be obſerved and 
regarded what here follows. 

I. Firſt it is ordered, that all Stipulations or Con- 
ditions inferted in any Policies of Afurance which 
are contrary to this Ordinance, fhall be deemed void, 
and of no Value, notwithſtanding the contracting 


Parties ſhould renounce all Benefit from this Ordi: | 
Y pace: 3 


2. The Inſtrument of Aſſurance Policy, is to con. 
RON the Name of the Ship, that is to fail or depart 
from theſe Countries, to other Countries or King- 
gloms, or that is expected to come from any foreign 
Parts, to theſe, or other Countries and Kingdoms; 
and likewiſe the Name of the Captain or n 


2 * 


HERE AS the Worſtipf il Geinlemen of 


D ˙ . KK A — wwe «Ü oma ¾ rv d⁊˖xT¶⁊ ⁰ꝙ́Td ___=_=_ 


S ;: ov 


ö of 


| of 
Jaye 
ures 
the 
rom 
ndry 
ned 
after 
and 
inent 
Oper, 
f oth 
ation 
ſes to 
firm, 
„ and 
rdain, 
uned, 
Ances 
and 


Con- 
which 
| void, 
acting 


Ordi- 


o con- 


4220 


to mention the Places of loading. 


Of Porrcres of AsSSurance; 375 
that ſhall have the Command of the Ship, unleſs the 


| fame be not known: In which Caſe it muſt be men- 
tioned in the Policies; and the Name of the Perſon 
that gave the Order or Advice muſt be expreſſed, to- 


gether with the Date of the Letter of Advice, in 


which the Order is given, under the Penalty of being 


of no Value: and no Return of Premium is to be de- 
manded of ſuch an Aſſurance, unleſs the Names of 


| the Shipper, or whomloever elſe has the Direction, 


as likewiſe the Name of the Parties to whom the 
Goods go conſigned, are expreſſed in the Policy: 
And in that ſame Inſtrument are likewiſe to be men- 


| tioned the Name of the Place where the ſaid Ship or 


Ships are to be loaded, and where they are bound to; 
Iikewife under the Penalty, that ſuch an Obligation 


of Aſſurance ſhall be void and of no Effect, if the 


Fault proceeds from the Party that is inſured ; but 
otherwiſe the Aſſured is to ſeek his Redreſs from the 
Perſon that drew up the Inſtrument, for ſo far as the 
Defect or Fault lies with him: provided however, 
that with Reſpect to the Place of Shipping, it ſhall 
only be neceſſary to expreſs the ſame in Caſes when 
the Goods are ſhipped from a different Place, then 
from where the Riſk of the Aſſurance is to take its 
beginning. Further, in making Aſſurances upon the 


Hull of Ships, as likewiſe upon Bottomry Money, 


either upon Ships or Goods, it ſhall not be requiſite : 


* 


3. It ſhall alſo be lawful to make Inſurance on 


| Goods and on Ships already departed from the Place 


of their lading, provided the Time of their Departure 
be inſerted in the Policy, without adding thereto, 
but departing ſooner or later ſhall not prejudice ;” 
which is hereby ſpecially forbidden: In Caſe the In- 


| ſured has no farther Knowledge of the Departure by 
| a Letter of Advice, he ſhall be deemed Ignorant 


thereof; but ſhall expreſs in the Policy, the Place 
and Date of the Letter of Order, on Pain of Nullity ; 
and ſhall moreover be obliged to confirm this his Ig- 
norance upon Oath, in Caſe of Diſaſters or Loſſes; 
ph ü B b 4 laving 
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faving:/to the Underwriters, the Liberty of proving 
the Knowledge of the Inſured: And evident Proof 


thereof appcaring, the Inſured ſhall not only have na 


Action againſt che Underwriters, but ſhall. alſo be 
oblized to pay them a double Premium, over and 


above the Charges paid by them to come at the ſaid 
Proofs; and it ſhall be lawful for the High Sheriff to 


dos againſt ſuch Inſureds, as againſt treacherous 


TY By Parts circumjacent to the Place Hom whence 


the Inſurance ſhall begin, is underſtood not only the 


Place of Lading, but allo all the Creeks and Harbours, 

the Buoys, Beacons, and all ſuck like Marks, in Cale 

there be any, which the Ship muſt paſs. ; 
5. The Riſk of the Underwriters of Goods, ſhall 


commence from the Time the Goods inſured are 


brought on the Key, or to the Sea Shore, from thence 
to be conveyed, in Boats, Barks, or Lighters, on 

board of the Ships that are to tranſport them: and 
ſhall continue till the Ships be 2005 at the deſtined 


Place, and the Merchandizes inſured be unladen on 


the Key, or Shore. But in Caſe the Inſured neglect 
to unlade the Goods, or think proper to make Uſe | 
of the Ship inſtead of a Warehouſe, then the Riſk of | 


the Underwriters ſhall end fifteen Days after the Ar- 
rival of the Ship, excepting, that by lawful Hind- 
rances or Obſtacles, they could not have been unload- 


ed in that Space; which, in Caſe of Diſaſters or Da- 
mages, ſhall be proved. 

And in regard to the Hull or Body of the Ship, 
the Riſk of the Underwriters ſhall commence when 
the Maſter has made a Beginning of Lading of Mer- 


chandizes, or has taken in Ballaſt for the inſured 
Voyage, and end one and twenty Days after the Ship 
ſhall De arrived at the deſtined Place, or ſo much 
ug: as ſhe ſhall. be intirely unladed. But Inſurance 


made on the Hull for going and coming, that 
is, for the Voyage out and home, the Riſk for the 


Underwriters, ſhall not ceaſe til che whole ipſured 


Yajagehe ended. 
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6. The Inſured on the Cargo, may not cauſe the 


Maſter whom he has freighted, to enter, or to make 


any ocher Port, nor to alter his Voyage, but accords 
ing to the Policy : -Otherwiſe che Inſurance ſhall be 
hall, "Ilona? it had been inſerted in the Policy, that 
he might touchat, and make alf Places, any where; 
but the Maſter may touch at other Ports than thoſe 
mentioned in the Policy, when Neceſſity requires it. 
And doing otherwiſe, if it be without Order of the 
Inſured, the Infurance ſhall nevertheleſs remain valid; 

ſaving to the Underwriters the Right of having Re: 


courſe on the Maſter. But if the Inſurance be made 
for the Owners or Proprietors of the Ship, it ſhall 1 in 
ſuch a Caſe be null. 


1he Hull of the Ship, with her Maſts, Yards, ; 


Bowſprit, ſtanding and running Rigging, Anchors, 


S': 85 
Cables, Sails, Guns, Ammunition of War, Provi- 


ſions, and further Appurtenances thereof, nothing 


excepted, even the Premium of Toſurance, and the 
Monies given in Hand incluſive, may be inſured to 


the tull, and as it really coſt, as fitted out for Sea; 
and the Owners or infurcd, ſhall have the Liberty to 
Value the Ship with all her Appurtenances in the 


Policy, for the Whole, or each for his Share, but 


not above the true Value; and if no Valuation is in- 
ſerted in the Policy, or if the Parties in Caſe of Loſs 
or Average, diſagree about the Value, as alſo if it 
was valued above its true Value, then the Commiſ- 
ſioners ſhall make Inquiry, and fix the Valuation, and 
the Underwriters may bring in their Plea, 
8. But he who cauſes himſelf to be inſured on the 


Hull or Body of a Ship built of Fir Wood, ſhall par- 


ticularly-inſert it in the Policy, mentioning. chat ſhe is 
built of Fir Wood, on pain, that otherwiſe the Un- 


derwriters ſhall not be obliged to pay more than the 
Half of the 'Lofs' that might dagen Every Thing 


farther. that concerns the Inſurance ne the Hall 1 is 
decreed } in the foregoing Articlſmee. 


en 


9. Inſurance on Goods, Wares, ad! Merchatudizes] ; 
Monies Gold, Silver, Jewels, Pearls, an pther 


Precious 
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precious Stones, going or coming by Land, or over 
freſh Water, (whereof hereafter, under Ne. g. a Form 


of Policy is found) may be regulated by the Parties 
in Manner as they amongſt them can agree, provid- 


ed it be not contrary to this Ordinance. Maſters 
may alſo cauſe their Veſſels to be inſured. _ 


10. But under the general Denomination of Goods, 
Wares and Merchandizes, ſhall not be underſtood to 


be comprehended, Gold, Silver, coined or not coin- 
ed, Jewels, Pearls, or precious Stones, nor Ammuni— 
tion of War, and Arms; and therefore, he who 


cauſes himſelf to be inſured thereon, ſhall be obliged 
to name and expreſs thoſe Wares in the Policy; as 


alſo if they are packed amongſt other Goods, to men- 
tion it, or otherwiſe the Inſurance ſhall be held to be 


of no Validity, 
11. It ſhall alſo be lawful to make Inſurance on 


Ships, Goeds, Wares, and Merchandizes, which are 


funk, ſpoiled, robbed, taken, or arreſted, even after 


ſuch Misfortune has happened, if no Knowledge 


thereof is come to the Principal who cauſes the ſame 
to be inſured, at the Time of giving of the laſt Or- 


der, or to him who gives Order for making the Inſur- 


ance, or to the Correſpondent, Broker or others who 


have 1 the laid Inſurance, at the Time of 


making it. 
12. But when the Ship or Goods have been 10 long 


8 robbed, ſpoiled, taken or arreſted, that the 
Knowledge thereof could have come to the Perſon 
who maketh the Inſurance, either by Sea or by Land, 


reckoning three Miles to two Hours, in ſuch Caſe 
the Inſurance ſhall be held of no Value, except the 
Iuſured, and alſo thoſe who procured the Infurance 
for him; declare upon Oath that they were ignorant 
ot the Damage and Loſs at the making the Inſur- 


ä Heft 


3. The Maſters "Pildts, Sailor, warlike People, and 


: = * who navigate the ſaid Ships, ſhall not cauſe 
their Hire br Wages to be inſured, but their Ran- 


ſom from Pirates, aud the Merchandizes they Lek 
along 
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Hons with them, they may inſure. No Inſutatice 
ſhall be'made on Wagers of Voyages, and other ſuch 


Uke Inventions; and no Judgment ſhall be given on 


them. Neither ſhall Mſbrafte be made on the Ship's 8 
Hull, or Goods, before the Ship ſhall lie at the Place 


from whenee one cauſes himſelf to be inſured, with- 
out ſpecially exprefling 1t in the Pohcy, that the Ship 
was not yet there arrived on pain of Nullity. 

14. In Infurances on the Bodies of Maſters, Ma- 


riners, and Paſſengers, againſt Infidels, and other 


pirates, the Underwriters ſhall be obliged to pay the 


Sum they have underwritten, as ſoon as the Bills of 
Exchange drawn for the Payment of the Ranſom 
are accepted, or ſooner, if it appears that the Per- 
ſon ranſomed is arrived on Chriſtian Ground: But 


with this Proviſo, that the full Sum inſured for the 
Ranſom be laid out, and, in caſe the Perſon Was 
ranſomed for leſs, that the Overplus be returned. 

15. The Freight Money, (beſides the ordinary 


Charges of Averages fo called) after Deduction of the 
Wages of the Crew, and further Charges, which on 


navigating ſafe muſt be paid thereout, may be inſur- 
ed for as much as can be juſtly made appear either by 


Charterparty, Manifeſt or Bills of Lading, that there 
will be got or loſt: And if a Ship has laden Goods 
for the proper Account of Owners, and they will in- 


ſure the Freight, the Freight ſhall be valued in the 


Policy; and in Default of that as by Art. VII. and 
XXII. 


16. He who eu himſelf be inſured on Ship, and 


Lading, with Intention, if taken by the Enemy, to 
cauſe the ſame to be ranſomed or redeemed, ſhall be 
obliged to expreſs it diſtinctly in the Policy, men- 


tioning at what Sum or Order is given to the Maſter, 
or him who hath the Direction thereof, for the re- 
deeming; in which Caſe the Underwriters muſt con- 


tiaue tö run the Riſque on ſuch ranſomed Ships and 
Goods, till they arrive at the deſtined Place of unlad- 


ing and moreover be obliged to make good the 
Sum, with the Charges which are paid for the Per- 


ſon 
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fon who is gone over as. Hoſtage for the Ranſom, in 


the Manner of a groſs Average on Ship and Cargo; 
this ſerving as a Foundation or Rule, that when the 


Pp. 8 taken and ranſomed before ſhe has accom- 
Pliſhed half her Voyage, the Goods ſhall be reckoned 
according to the real Coſt ; all Charges, till on board, 


and the Premium of Inſurance included: And being 
advanced beyond half the Voyage, then at what they 
would ſell for. And the Ship ſhall at all Times, be 


ſhe ranſomed before ſhe has made half the Voyage, 
or after, be reckoned according to the Valuation made 


in the Policy. by lr Dp: 
17. The imaginary Profit one promiſes himſelf on 


his Intereſt in a Cargo, muſt be valued in the Policy, 


with Explication which Goods it is expected from: 


But no Returns of Premium for the ſame ſhall be de- 


manded. . N 1 pa Be 
18. Inſurance againſt Fire, on Ropeyards, Sugar- 
Houſcs, Still-Houſes, Mills, and other Edifices, Ef- 


fects and Utenſils, thereto belonging, as well in this 


Country as abroad, as alſo on Houſes and Ware 
Houſes, ſhall be permitted to be made by Policy for 
one Year. | 7 „ 

19. Alſo Infurance ſhall be permitted to be made 


on Montes given by the Inſured to a Mariner, Maſ- 


ter or other Perſon navigating on any Voyage, on 
Bottomry, or Adventure of a Voyage, with the Pre- 


mium included: Provided the Sum of Money which 
is paid on Bottomry be inſerted in the Policy, as allo 
the Premium; otherwiſe the Capital only ſhall be un- 


deritood to be inſured. 


The Inſured ſhall in cafe of Loſs, either by the 
Ship's heing caſt away, taken, or detained by Friends, 
or, Enemies, and her being miſſing a Year and Day, 
not be qbliged to produce any other Proof but only 


of the Misfortune befallen the Ship, and concerning 


his Intereſt, only bis Bottomry Bond; provided the 


Inſured, : on, being paid, make over to the Underwri- 


ter all Claim on the Taker on Bottomry, and deliver 5 
up to him the Writings thereto: belonging 1 e 


ſhown ̃ ͤ as Aa» amd A 
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The Inſured ſhall be obliged to inſert” in the Poli- 
cy: the Name of him to whom the Money on Bottom- 
ry is given, alſo the Name of the Ship with which 


the Taker on Bottomry ſhall navigate, the Name of 
the Maſter, as alto whither the Ship 1s bound, on 


pain of Nullity. 
If during the Voyage the fame is altered by t the 


Maſter not by Means of. the Taker of the Money on 


Bottomry, the Underwriter ſhall notwithſtanding, 


: in caſe of Loſs, be obliged to pay his Engagements, 


But the Money on Bottomry being given to the 


Maſter, and the Voyage being altered by Order of : 


his Owners, the Inſured fhall be obliged, as ſoon as 


he receives Knowledge thereof, to give Notice to the 


Underwriters, and agree with them concerning the 
altering of the Premium, or leave the ſaid Altering 
to the Arbitration of the Commiſſioners : otherwiſe 


the Underwriters, in Caſe of Loſs, are not obliged 


to make it good, the Inſured retaining his Action 
only againſt the Maſter, as Receiver of che Money. 
20. A Maſter being on his Voyage, and receiving, 


Damage on the Hull, or otherwite, and being oblig- 
dd, for the repairing and reſtoring of his Ship, in 


order to proceed on his Voyage, to negociate Money 
on Bottomry on his Ship, the Giver of the Money 
ſhall be permitted to cauſe the Amount of the ſaid 
Bottomry, with the Premium, to be inſured; al- 


though it ſhould happen to appear, that the Owners, 


or ſome of them, had cauſed the Ship, or his Share 
on the ſame, to be inſured before or after. 

21. Inſurances made on Goods, which at the Place 
of their lading, or any where elſe, are charged to the 
full with Bottomry, are declared null and of no Va- 
lue, with forfeiture of the Premium for the Under- 
writer, and with the Penalty of arbitrary Correction. 
But the Taker on Bottomry, in caſe he ſhips more 
Goods than the Capital taken on Bottomty doth 
amount to, may cauſe that Overplus alſo for the groſs 
Average, to be inſured. The Giver of the Money, 
or 1 de of the Bottomry Bond may alſo inſure 


his 
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ſerted; with mention of the Date, the Place 
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his Intereſt to the full, with the Premium thereof, 


provided that in all the Bills of Lading, or Mani- 


teſts of the Lading, the taking and receiving the Bor. 


tomry Money on the ſaid Goods be pee ans 


whence, the Perſon to whom paid, and for whoſe 


Account. This is only to be underſtood of Mopey 


given in this Country, and from the American Colo. 
nies, &c. to this Country; but the Inſurance being 


made from other Places, the Tenor of the Bottomry 
Bands malt be obſerved, e ee 
But in caſe the Order for the Inſurance was. previ- 


* 


ouſly given by the Lender, or it was already execut- 
cd, the Taker of the Money ſhall be obliged. to 
transfer by Aſſignment, the Right to the {aid Policy or 
Inſurance to the Holder of the Bottomry; and in 
Default thereof the Inſured ſhall not only be depriv- 
ed of his Demand on Account. of the ſat Policy, but 


his Premium paid be kept by the Underwriters. ,_ 
Inſurance made on Bottomry on Goods is free of 
all groſs Average, and Diminution of Value by their 
own Waſte. 5 3 
22. All Goods, Wares, and Merchandizes, none 
excepted, as alſo Gold, Silver, Jewels, Pearls, and 


a 8 Stones may be inſured to the full, with all 


harges till on board, the Premium of Inſurance in- 
cluded; and no Valuation in the Policy ſhall take 


Place of Goods and Effects, whereof the real Colt or 


Value can be produced; but Goods of our own Pro- 


duce, and Fabrick, or thoſe obtained or accepted of 


by Barter, and otherways, under or above the current 


Ptice, and whereof no proper Invoice, with Juſ- 
tification of Intereſt, can be produced, may be valu. 
ed in the Policy with all Charges till on board, and 


the Premium of Inſurance included: On. Neglect 
thereof the Valuation ſhall be left to the Enquiry and 
Deciſion of the Commiſſioners; and the Inſurers may 
britls iu their len. 


* > 


2s Ii NN 4 Ui by "6, " — 1 Win . 
20, It a Peron has made Tofurance on Gods 
which he doth not {end or lade, or on Goods which | 


1 


— 


ale 


from 


as of Average and Loſſes. 
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are not ſent to him, alſo if leſs in Value is ſhipped 
than he has infüred, he may demand back the Fre- 
mium of Inſurance of what is over-inſured, leaving 
one half per Cent. to the Inſurer ; But if the Goods 
are already, laden from the Key, or Shore, in Barks, 
Wherries, or Lighters, to be conveyed to the Ships 
which were to tranſport them, and do return back, 


a 5 


the Abatement ſhall then be one per Cent. 


1 - . 


Returns of Premium for Inſurance on the Hull of 
the Ship ſhall alſo take Place if a Stop is put to the 
Voyage infured : But one per Cent. ſhall be paid to 
the Inſurers for their Trouble, and the Riſk they 
have run. On the contrary, if, in Caſe of Loſs, or 
Average, by Exhibition, of Proofs it be found thar 
the Sum inſured doth amount to, more than, the Va- 
lue of the Goods, the Inſurers ſhall not be obliged to 
make good farther, or more, than the juſt Value of 


the Goods ſhipped: and being Goods, whereof no 


proper Invoice and Proof of Intereſt can be ſhown, 
and which therefore, according to Art. VII. and 
XXII. muſt be valued in the Policy, the Value they 
are fer at, ſhall be obſerved ; and what is more in- 


ſured returned. 


24. In Returns, as alſo in Averages and Loſſes, 
the Inſurers who haye underwrote upon one-and the 
ſame Policy, although it be with Difference of Dates, 
r 

But if more than one Policy is uſed and under- 
wrote upon for one and the ſame Parcel of Goods 
and Intereſt, then the firſt Policy in Date, without 
regarding the following Policy, ſhall take Place for 
the Amount of the Sum inſured for the Value of the 
Goods and Effects; and the Reduction ſhall fall on 


} 


the Policy of later Date, as well in Caſe of Returns, 


— 


25. If an Inſurer fails, it ſhall be lawful for the In- 
ſured to inſure anew again ſuch Article of Inſurance 
with another, on all good and bad Tidings; and he 
may give Notice, by the Meſſenger of the Chamber 
of Inſurance, at the Habitation of the failed Inſurer, 

5 AY 
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or to the Aſſignee, and diſcontinue the Riſk . 
Parcel underwrote by him. ee 
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286. If any Kings, Princes, Potentates, or Lords, 
| ſhould arreſt, detain or take in their Countries, any 
Ship inſured, and it be uncertain, ,whether the ſame 
will be recovered again, or not, and alſo if the ſhould 
become incapable to perform her deſtined Voyage; 
then the Owners and Freighters, Who have - cauled 
themſelves to be inſured, ſhall be obliged to retain for 


ſix Months the Property of the arreſted Ships, and 


precious Wares, be they alſo incumbered or not, be- 
tore they may abandon their ſaid Effects; commenc- 


ing the ſaid ſix Months from the Time that they ſhall 


have given Notice to the major part of the Inſurers, 
who are on the Spot, by the Meſſenger of the Cham- 
ber of Inſurance, who ſhall give that Notice: Which 


ix Months ſhall be the Time allowed, if the Caſe. | 
| ſhall have happened in Europe, and the Bounds li- 


mited by the Tenor of the XXIXth Article. But if 


it ſhould happen without thoſe Limits, the Inſured | 


ſhall not abandon ſooner than till the Expiration of 


twelve Months, commencing with the Day of the In- 


timation; nevertheleſs the Inſured: ſhall not be hin- 
- dered from taking ſome Security in the mean while 


of the Inſurers, by Sureties, Pledges, or otherwiſe, 


according as the Commiſſioners ſhall think proper: 
But the Inſured notwithſtanding remainobliged, either 
by themſelves or by their Correſpondent, to take 
Care of the Goods, and to promote as much as poſ- 
ſible their Diſcharge. They ſhall alſo be at Liberty, 
Within the ſaid Limitation of Time, to reſhip the 
ſame on board another Ship, or Ships; and the 


Charges of for 06k; and of higher. Freight, allo Þ| 
of the Merchandizes, occaſioned 
by the Arreſts, ſhall be for Account of rhe Infurers, 


Damage and Wa 


in Proportion to what they have underwrote. - 
27. But in Relation to coarſe and periſhable 


Wires, and Merchandizes, the Inſured ſhall not he 


obliged ro wait the aforeſaid Time of fix Months 


0 


within, and the twelve Months without, the Limits, 


before 
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before they abandon ; but may proceed with their 
Concerns, according to Circumſtances, and the Con- 
dition of their Goods : Only they muſt before. hand 
give Notice thereof, as above to the major Part of 
the Inſurers. 


„ * 


28. When a Ship inſured is become unnavigable, 


or the inſured Ships, or other Goods are ſtolen, taken 
by Enemies, or otherwiſe ſpoiled, or loſt, or there 
are no Hopes of recovering the ſame, the Inſured 
may abandon all ſuch Ships and Goods for the Bene- 
fit of the Inſurers: and the ſame being duly done, 


2 


the Inſurers ſhall have three Months after the Inti- 


mation of the ſame to furniſh the Payment of the 


Sum by them inſured. 5 5 N 
29. In caſe any Inſured Ship or Goods, ſtays out 


a Year and a Day after it is inſured, and is departed 


from the Port where ſhe was laden, without any 


Thing having been heard of her in the mean While 


at the Place of lading, or deſtined Place of unlading, 


if it be in Europe, Barbary, the Canary lands, any 
Part of the Medzterranean, the Levant, and Archipe- 


lago, or thereabouts, then the ſaid Ship and Goods 


| {ſhall be held to be loſt, and Intimation thereof may 
be made to the Inſurers, and Payment demanded 
three Months afterwards: And in Regard to rhe 
Place at a further Diſtance, henceforth ſhall be ob- 
ſerved at the Space of two Tears. 
30. All Actions for Loſſes, or groſs Averages on 


Ships and Goods, ſhall be brought, at the furtheſt, 


within the Space of half a Year, after the Diſaſters 
and Damages have happened, if within the Limits of 
Europe, as above by Art. XXIX. is limited; but 
happening beyond theſe Limits, the Actions ſhall be 
brought within the Space of three Years, and by Law 
be proſecuted, and purſued, on Pain of being non- 
31. The Actions of Loſſes, and groſs Averages, 
which may happen on the Goods mentioned in Art. 
IX. or ſuch like, going or coming by Land, or over 
freſh Water, ſhall be nomad to the Inſurers, and 
1 — | C $A „ 
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or eo Ihe Aﬀignce, and diſcontinue. The. Bid + 
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ſhould ihr re or take in Hick Kea gr Le 0 
Ship inſured, and it be uncertain, hether the ſame 
will be recovered again, or not, and. alſo if ſhe ſhould 
become incapable to perform het deſtined Voyage; 
then the Owners and Freighters, WhO have cauled 
themſelves to be inſured, ſhall beobliged to retain for 
ſix Months the Property of the, ar Ships, and 
precious Wares, be they alſo incum bered or not, be- 
tore they may abandon their ſaid Effects; commenc- 
ing the ſaid ſix Months from the Time that they ſhall 
have given Notice to the major part of the Inſurers, 
who are on the Spot, by the Meſſenger of the Cham. 
ber of Inſurance, who ſhall give that Notice: Which 
ſix Months ſhall be the Time allowed, if, the Cafe 
| ſhall have happened in Europe, and the Bounds li- 
mited by the Tenor of the XXIXth Article. But if 
it ſhould happen without thoſe Limits, the Inſured 
ſhall not abandon ſooner than till the Expiration of 
ewelve Months, commencing with the Day of the In- 
timation; nevertheleſs the Inſured: ſhall not be hin- 

- dered from taking ſome Security in the mean while 
of the Inſurers, by Sureties,. Pledges, or otherwiſe, 
according as the Commiſſioners-ſhall think proper: 
But the Inſured notwithſtanding remainobliged, either 
by themſelves or by their Correſpondent, to take 
Care of the Goods, and to promote as much as „ 
fible their Diſcharge. They ſhall alſo be at Liberty, I 
within' the ſaid Limitation of Time, to reſhip the 
ſame on board another Ship, or Ships; and the 

Charges of fitting out, and of higher. — alſo 
 Pamage and Waffe of the Merchandizes, occahonet 
by the Arreſts, ſhall be for Account of rhe Infurers, 
Proportion to what. they have underwrote.! +» 
27. But in Relation to coarſe and periſhable 
Woares, and Merchandizes, the Inſured ſhall not he 
obliged to wait the - aforeſaid Time of fix N 
within, and the twelve Months without, the Limim, 


before 


—— 


Of Porters of ASSURANCE, 385 


| before they abandon ; but may proceed with their 


Concerns, according to Circumſtances, and the Con- 


dition of their Goods: Only they muſt before. hand 


give Notice thereof, as above to the major Part of 
che Infurers © © | 


28. When a Ship inſured is become unnavigable, 
or the inſured Ships, or other Goods are ſtolen, taken 


by Enemies, or otherwiſe ſpoiled, or loſt, or there 
are no Hopes of recovering the ſame, the Inſured 


may abaridon all ſuch Ships and Goods for the Bene- 


fit of the Inſurers: and the ſame being duly done, 
the Inſurers ſhall have three Months after the Inti- 


mation of the ſame. to furniſh the Payment of the 


Sum by them inſured. 3 = 
29. In caſe any Inſured Ship or Goods, ſtays out 

a Year and a Day after it is inſured, and is departed 

from the Port where ſhe was laden, without an 


„ 
7, 
2 6 


Thing having been heard of her in the mean While 
at the Place of lading, or deſtined Place of unlading, 


if it be in Europe, Barbary, the Canary Hande, any 
Part of the Mediterranean, the Levant, and Archipe- 


lago, or thereabouts, then the ſaid Ship and Goods 


ſhall be held to be loſt, and Intimation thereof may 


be made to the Inſurers, and Payment demanded 


three Months afterwards: And in Regard to the 
Place at a further Diſtance, henceforth ſhall be ob- 
ſerved at the Space of two Years. 


30. All Actions for Loſſes, or groſs Averages on 


Ships and Goods, ſhall be brought, at the furtheſt, 
within the Space of half a Year, after the Diſaſters 
and Damages have happened, if within rhe Limits of 
Europe, as above by Art. XXIX. is limited; bur 
happening beyond theſe Limits, the Actions ſhall be 
brought within the Space of three Years, and by Law 


be proſecuted, and purſued, on Pain of being non- 


ſuited. 


31. The Actions of Loſſes, and groſs Averages, 


which may happen on the Goods mentioned in Art. 
IX. or ſuch like, going or coming by Land, or over 
freſh Water, ſhall be intimated to the Inſurers, and 
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be purſued on Pain of being nonſuited, within half 


the Space of Time enacted by Art. XXX. 
32. In caſe the inſured Sh 


ſurer is not anſwerable for the ſame. 

33. Whereas when People are inſured on the Hull 
or Body of a Ship to the Maſt Indies, Guinea, Cape Verde 
the Streights, or any other more diitant Places, out 
and home, it often happens that notwithſtanding ſhe 
had done with her Trade, wholly or partly, and the. 


Returns or Produce were ſent over with another 


Ship, or Ships, to the great Advantage of the Inſur- 
ed, the Inſured nevertheleſs continue trading on; fo 
that often in Length of Time, the ſaid Ship becomes 
unnavigable, or otherwiſe in Danger; and alſo that 
Ships being freighted by the Month, have often car- 
. i F1ed | their F reights outwards and have notably profit- 
ed; but afterwards by being unnavigable, or by 
Storms happening ro be loſt on this Coaſt, or even 
in Harbour, the Inſurers are caſt to pay the ſaid 
Ship what it was worth when it failed from this 


Country, although che ſaid Ship if ſhe had made a 


ſafe Voyage, was 5 worth, or would have yielded by 
Sale, not above one third or one half of ine the In: 


ſurers pay; in ſuch Caſes the Commiſſioners are au- 


- thorized to act and to diſpoſe as. they according to 
Diſcretion ſnall think proper. 


34. If any Inſurance be made under the general 2 


Denomination of Goods and Merchandizes, or what- 
ever the Intereſt of the Inſured might conſiſt in, no- 
thing excepted; and it be found thar the Riſk is run 
on Wool, Flax, Hemp, Stockfiſh, Herrings, Corn, 


round or flat Seed, Sugars, Peaſe, Beans, Cheeſe, | 
Books, and Yapers, the Inſurers ſhall be free of la- 


mages under 10 per Cent. and it is ſpecially forbid- 
den to contract in the Policy with a contrary Clauſe. 
But if Inſurance be made by Policy on any of Hole 
Wares and Merchandizes, expreſſing, in the ſame, 
that the Riſk ſhall be run thereon, then the Inſurer 


ſhall only be free of Damage under 3 Per Cent. 
35, The 


ip or Goods ſpoil of 
themſelves without any ourward Misfortune, the In- | 
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FF 3 F< 


8 
Plate oft their L Deſtination: On the other "Hand, it © ſhall 


be lawful for: the inladers, Owners, or thoſe to 
whom they are configned, to make Infurance on the 
Freight which they muſt pay for Goods in cafe of a 
ſafe Voyage; though oh Condition that the Under- 
writers who have infured thereon ſhall be obliged only 
to pay the Eſtimate of the Average fallen on the 
Goods, and no more: And in cafe of a total Loſs, 


Returns can be demanded from him who has inſured 


on the Freights. 


- The Infureds ſhall alſo be obliged to give 
Notice tothe Inſurers of all the Intelligence they re- 


ceive of Misfortunes, Arreſts, of Damages, befallen 
the Ships or Goods inſured, of which Notice authen- 
tick Copies, taken from the original Letters by the 

Secretary and Meſſenger of the Chamber of Infur- 
| ance, ſhall be communicated to the Inſurers, at their 
Coſt, if they defire it: On the contrary, the Inſured 
ſhall be entitled ro demand of the toforers 1 in Propor- 
tion to what they have underwrote, ſuch Sums of 
Money on Account, for removing or retrieving of the 
Misfortunes, Damages, or Arreſts, as it ſhall ap- 


pear from the eee; of Matters will be ne- 


ceſſar y. | 

Andit being found chat the Inſureds were wanting 
or negligent in cauſing tlie ſaid Notice to be given to 
the. Inſurers, they ſhall be obliged to refund them all 
the Charges and Damages with Intereſt, occaſioned 
by this their Neglect: And all this at the Arbitration 
of the Commiſſioners, as they, according to the Cir- 
cumſtances of Matters, ſhall think proper. 

357. All Premiums of Inſurance, eicher outwarqds 
or out and home jointly, whatever per hundred thè 


lame may amount to, ſhall be paid down at the un- 


derwriting of the Policy. 
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The Premium of Inſurances that are made by the 
Month ſhall likewiſe be paid down for ſo many 


Months as ſhall be ſtipulated in the Policy; and for 


the further Months to the End of the Voyage, and 
the Arrival of the Ships at the deſtined Place, on ſuch 
Conditions as ſhall be agreed on. ED SUR 


Burt if the Inſurer give Credit for the Premium to | 


the Broker or others, he has. his Recourſe only on 
them; but if the Broker or others become incapable, 


and the Inſured have not paid the Premium to them, 
th Inſured ſhall be obliged to pay the ſame to the 


Inſurer. ͤ; ę 
38. And to prevent any Fraud, all Brokers and 

others who procure or ſolicit any Inſurance, ſhall be 

obliged to make uſe of and employ no other Policies 


but ſuch as are privileged ana ſigned by the Se. 


cretary : And they ſhall keep Copies of all that is 
| written in them by Hand, on Pain of loſing their 
earned Salary, and four Times.as much, to and for 
the Benefit of the Poor; and ſuch Penalty over and 
above as the Gentlemen of the Judicature ſhall think 
proper, according to the Circumſtances of the Caſe. 
29. The Brokers and others who procure any In- 
ſurance ſhall, for the Conſideration of their Broker- 
age, be obliged to exhibit in the Chamber of Inſur- 
ance, at all Times when required, the Copies kept 
by them, according to the foregoing Article, that 
authentick Copies thereof may be delivered for the 
Uſe of the concerned, on Pain to anſwer the Default, 
if, by their Neglect of duly keeping the Copies, any 
Prejudice happen to be ſuffered 
The Brokerage or Commiſſion of Inſurance, which 
according to the Practice for many Years paſt, 1; 
paid only by the Inſurers, ſhall be one quarter per 
Cent. for each Voyage; for which Conſideration the 


Brokers ſhall be obliged to anſwer for the Pre. 


mum... 8 
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payment be refuſed; and ſhall not be obliged to deli- 


ver the Policy before, but to keep the ſame by them 


as a Security. 

The Brokers, or others, who procure any In- 
ſurance, ſhall not be allowed to be Inſurers them- 
ſelves. 

40. It is further enacted, that what is Wied 


in this Ordinance ſhall be vnderftoad of all Inſurances 


which in this City ſhall be contracted and concluded, 
whether the Inſured as well as the Inſurers dwell in 
or without the City; whether the Intereſt or Riſk run 


for Account of Inhabitants or Strangers, Friends or 


Foes ; all which in this Regard ſhall be conſidered as 
having choſen their Reſidence within the City : 
Wherefore alſo all Loſſes and Averages ſhall be de- 
termined by the Commiſſioners, according to the 
Contents of this Ordinance, except the groſs Average 


has been judicially regulated beyond Sea at the Ship's 
deſtined Place. 


41. Andif ſomething ſhould be inſerted or agreed 


upon 1n the Policy, that is not limited in the Ordi- 
nance, ſuch Conditions or Stipulations ſhall be left to 
the Deciſion of the Commiſſioners. 


42. And whereas the Caſes from which groſs 
Averages reſult, are ſo variable in Circumſtances, 


that they cannot well be ſtipulated or provided for by 


any Ordinance; thoſe Matters are left to the Com- 


miſſioners, to be by them decided and regulated ac- 


cording to Law, Reaſon, and Equity. 


43. All Differences ariſing between Parties on Ac- 
count of Inſurances made in this City ſhall preſently 
be examined, and by the Commiſſioners of Inſurance 


here be determined according to this Ordinance : 


They alſo ſhall decide all Differences proceeding from 


Averages, as by the foregoing Article. 


44. And the Commiſſioners may likewiſe decide 
according to the ſaid Ordinance, all Differences ariſ- 


ing from Inſurances made out of this City, which 
ſhall be relative to the Chamber of Inſurance, or to 


this Exchange. 
Cc3 45. And 
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390 Of Policies of Assvrance:; 
45. And the Commiſtioners, Jointly with the Se- 


cretary ſhall have, of all the Differences brought be. | 
fore them concerning Loſſes, one third Part of a Gil- 


der of each one hundred. Gilders, for their Labour 

and Trouble; which Money ſhall be diſburſed or paid 

by the Plaintiff 

46. They ſhall likewiſe haye one per thouſand of 
the Capital "bo the ſettling. of the groſs Average, 

which the groſs Average ſhall: pay: As alſo of Dif- 

ferences concerning Premiums demanded one per thou- 

ſand of the Sum inſured. 

47. The Loſs or Damage of the Ship or Goods, 


having been made to appear to the. Commiſſioners by 


Exhibition of Policies, Bills of Lading, Manifeſts, 
proper Certificates, ur other juſt Proofs,” and the 
underwriting of the Policies being alſo proved, and 


that Intimation was made to the Parties three Months 


| before of the Loſs; the faid Commiſſioners may or- 
der the Money demanded, either the Whole, or Part, 


to be aroviſiong 17 depoſited, with Permiſſion to the 


Inſured to receive the Money depoſited, on giving 


ſufficient ſecurity to return the ſame, with Intereſt at 
eight per Cent. in caſe it 1s afterwards found that it 


ought ſo to be. | 

a Poren always that Copies of every Thing, and 

a Day to anſwer ſhall be granted to the Reſpondent, 

on his requiring it before the Commiſſioners ſhall 

diſpoſe of the Money proviſionally depoſited. 
48. Any Perſon being ſummoned concerning Da- 

mage, and not appearing in three Days to demand 


Copies, or to deſire a Day, he ſhall be proceeded 
againſt on the firſt, ſecond and third Default; and on 


the third Default the Money depokited 4 ſhall be diſ- 
poſed of either proviſionally, or finally, in ſuch Man- 
ner as che Commiſſioners think proper. 

49. It ſhall be lawful to appeal from the Decrees 
pronounced by the Commiſſioners, as alſo from the 


Regulation of groſs Averages, to the Magiſtrates 


(che penen) of this City, within the Space of ten Days: 


3 But 


ſaid þ 


Inſur 
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But from a proviſional Decree there ſhall be no 
Appeal. 1 | 
50. All the Inſurers ſhall alſo be obliged, when a 
Repartition of Damages ſhall have been made and 
iſſued forth by the Commiſſioners of Inſurance and 
Average in this City, immediately to make good, 
and pay the ſaid Damages; and in Default thereof the 
Inſurer ſhall be obliged to pay to the Inſured Intereſt 


at eight per Cent. per Annum, from the Time that the 


ſaid Repartitions ſhall be diſpatched, and iſſued forth, 


till the actual Payment of the Money, wherein the 


Inſurers are caſt by the ſaid Commiſſioners. 


51. On the Decrees of the Commiſſioners, Eos: 


tion ſhall alſo be made, as is daily practiſed on the 
Decrees made by the worſhiptul Sheriffs. 
52. The Proceedings in the aforeſaid Chamber 


againſt the Non-appearers, concerning Damages de- 
manded, ſhall be from three Days to three Days, for 
| the firſt, ſecond, and a third Default; and the Par- 


ties being ſummoned, and not appearing, ſhall pay 
for the firſt Time ix: Stivers, for the 2040 Time 


twelve.Stivers, and in Caſe of the third Default the 


Regulation of Art. X VIII. ſhall be obſerved: And 


the Coſts of Suit for the Defaults ſhall be diſburſed by 


the Plaintiffs; but ſhall be charged to the Non- ap- 
pearer in the general Account of the Average. 

53. The Citations touching groſs Averages ſhall be 
from eight Days to eight Days till the third Citation 
incluſive, when the Commiſſioners ſhall proceed to 
the Valuation of their Intereſt by the Manifeſts, as 
they in Equity ſhall think proper; and Non-appear- 
ers ſhall not be permitted to appeal: And concern- 


ing the Defaults, as in the Weotoieg Article is en- 


acted. 


obliged; at the Requiſition of the Commiſſioners, to 
confirm their Valuation by Oath. 


Cc4 55. And 


TP 1 - 


54. All Merchaite mall Aſo be obliged to give up 
their Goods according to the true Value, (as is ex- 
preſſed in the Bills of Citation;) and they ſhall be 
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And to the End that all Premiums: of Inſur- 
: ancc "foe which the Inſurers ive Credit to the Brok- 
1 And others, may be ſpeedily recovered, the Com · 
miſſiogers are authorized and qualified tec proceed 
| apainft them, after the firſt and ſecond Demand made, 
2. from Day to Day, and to t Excemtion after 
the ſecond Demand. 

36. And whereas the Totte 6. {es are 
judged to be Contracts of good. Faith, wherein no 
Fraud or Deceit ought to take Place; in caſe that it 
is found that the Infured or Inſurers, Captains, Ship- 
pers, Pilots or others, uſe Fraud, Deceit, or Craft, 
they ſhall not only not profit with their {aid Deceit and 
Craft, but ſhall alſo be liable to the Loſs and Damage 
with Intereſt occaſioned by them, and be corporally 
puniſhed and corrected for a Terror and Example to 
Others; even with Death, as Pirates and manifeſt 
Thieves, if it be found that they have uſed notorious 
Malverſation or Craft: The Whole according to the 
Edicts of the Country. 

57. If it ſhall appear to the Cammiſtioners, that 

any Abuſe is committed by any Perſon, in cauſin 
Policies to be under wrote after having received Notice 
that the Ships, or Goods, on which he cauſes Inſur- 
ance to be made, or loſt, taken, or periſned; and 
that on one Policy firſt is cauſed to be underwrote a 
certain Surn on good Faith, and afterwards a certain 
Sum on evil Faith; in fack Caſes the Commiſſioners 
| ſhall be obliged to refer the ſaid reſpective Matters, 
and alſo the Parties, to the worſhipful Magiſtrates of 
this City, and further to cauſe the Documents and 
Proofs delivered by the Parties, in their Hands to be 
carried to the faid worſhipful Magiſtrates. ' 
58. For all Inſurances and Reinſurances to be made 
an ſundry Ships, for whatſoever Share the ſame ma 
be made, or on ſeveral Goods laden in ſundry Veſſels, 
a ſcparate and diſtinct Policy ſhall henceforth be uſed, 
on Pain that all other Policies, in which ſhall be found 
more than one Ship, or ſome Shares in ſundry Ships, 


or ſundry Goods laden | in ſeveral Ships; to be inſured 
ox 
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or reinfured: ſhalt be held null, and of no Value; and 
conſequently henceforth no Decree on ſuch Policies 


ſhall be given. 


No Book Panter, Bookſellers, or other Perſons in 


this City ſhall be permitted to print or ſell Policies 
without Stamps on Penalty of three hundred Guilders, 
60. No Inſurers, or Inſured ſhall underwrite, or 
cauſe to be underwrote, but on Policies furniſhed with 


a proper Stamp, and ſigned by the Secretary of the 


Chamber of Inſurance, who ſhall have three Stivers 


for the ſame; on Penalty of three hundred Guilders 
over and above the Penalty enacted by the general 


Edict and Ordinance concerning the ſmall Stamps, 
againſt the Defrauders of the Publick Revenue. 

61. No Brokers, or others, ſhall make any Inſur- 
ance, or Reinſurance, or cauſe the ſame to be done, or 
procured, but on Policies ſtamped conformable to the 
Ordinance, on Penalty of one hundred Guilders for 
the firſt Time, one hundred Guilders for the ſecond 
Time, and Suſpenſion for fix Weeks; and the third 


Time they commit the ſame, two hundred Guilders, 
and Diſmiſſion from their Office. 
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CHAP. . 
of Pong ic  Bremcayts 


SECT 1. 


of the Nature of Gold and Silver, and the Method 175 
aſſaying and ee 1 NE 


OLD, when fully maturated or melted, hath 


they do not ſo adhere as not to be ſeparable from it, 
which may not be done in other Metals without de- 
ſtroying both, as the Involution is ſo predominant in 
the latter, and ſo minutely found in the former. 

Gold hath fo little of theſe corruptible Principles 
mixed with it, that the inward Sulphur, or metalline 
Spirit, doth ſometimes overcome them of itſelf, as is 
to be ſeen in the Gold found pure on the Superficies 
of the Earth and the Sea Sands, often as pure as any 
refined Gold, and is waſhed down from the Moun- 
tains. 


It is therefore the moſt noble and ſolid of all Me- 


tals, and, when of the higheſt Degree of Fineneſs, is 
of a deep yellow Colour, compacted of Principles di- 


geſted to the uttermoſt Height, and therefore fixed. 
Silver, in the higheſt Degree of F ineneſs, is a pure 
white, and in the next Degree of Dignity to Gold; 
and differs from it chiefly in Digeſtion, as there are 
ſome ſmall adhering Impurities. 
t is, nevertheleſs, a Mineral of that excellent Qua- 
lity, that, when perfectly fine, it will endure melting 
a long Time in extreme Heat, with but very little 


Waſte; 


neither a ſulphurous nor terreſtrial [mpurity; 
but whilſt in a State of Concoction, it hath 
both joined, as appears in the native Ore: But then 
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Waſte ; which Quality is not in any other Metal ex- 


cept Gold. which in Perfection, will endure the Fire 
with leſs Waſte. 


For theſe pec uliar Excellencies, andtheir C apacity of 


being wrought into ſuch a Variety of uſeful and orna- 


mental Things, they are deſervedly eſteemed above 
other Metals; and being the moſt precious of Minerals, 


and moſt portable, are very juſtly made the Medium 
of Trade, and to anſwer all the Purpoſes of Purcha- 


ſes or Barter by a ſtated Value and Equivalence. 


Our Anceſtors, conſidering that Silver in its fineſt. 


Degree was too ſoft for Uſe and Service, being almoſt 


as ſoft as Lead, did contrive at once to harden it for 


Service, and at the ſame Time preſerve its native 
Whiteneſs: And as too little Alloy left it roo ſoft, ſo 
too much made it brittle, they, in a Courſe of various 
Proceſſes, found the true Medium to be eighteen Pen- 
ny weight of fine Copper to eleven Ounces two Penny- 
weight of fineſt Silver, making together one Pound 
Troy. By which Standard is underſtood that Ex- 
preſſion in the Statute of Eliz. Cap. 15. Not leſs in 
Fineneſs than that of eleven Ounces two Penny-werght. 
The firſt Contrivers and Fixers of this Alloy were 
the Exfterlings, in the Time of Richard I. who came 


from the Eaſtern Part of Germany, and gave this 


Standard the Denomination of Sterling; and the 
Marks of the Leopard's Head is preſcribed by the Sta- 
tute 28 Ed. I. Cap. 20. 

The Standard of Gold is ſettled by the above Sta- 
tute of Eliz. at twenty two Carrats ne. 
Carracts are the 24th Part of either a Pound, or an 
Ounce Troy, and are thus compounded : Of the 
Pound Carrafts, twenty-Penny-weights and twelve 


Grains Troy make, a Carra# Grain; four of ſuch | 


Carras Grains make one Carrad, or ten Penny- 
weight Troy; and twenty four of ſuch Carras one 
Pound, or twelve Ounces Troy. 


Carras Grains; and four of ſuch Carraft Grains make 
one 
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one Carract; and twenty four of ſuch Carracis make 


an Ounce Troy. 
For the Diſcovery of falſe Gold and Sil er from 
that which is good, and to know the true Value there. 


of, the Manner is; the Aſſay Maſter puts a ſmall 
Quantity of Silver on a Cople or Teft on the Fire, and 


when refined to the higheſt Degree of Fineneſs taking 


it out again, he, with Scales that will turn with the 


hundredth Part of a Grain, by the Waſte of that ſmall 
Quantity computes how much Impurity or Adultera- 


tion is in each Ounce or Pound, from whence the Aſ- 
ſay is taken. 


The Aſſay of Gold is taken in the lane Manner, 
and after being refined on the Cople, it is beat thin, 
and rolled up looſely, and then put into warm ſtron 


Aqua fortis, which will purify it from the Silver, and 


the Gold will remain in the thin Plate, although very 
brittle. | 


Another Manner of Aſſay, without Fi ire. 
Make ſeveral Needles of Silver Wire, each of 


them about four Inches long, and as big as a large 


Pack-needle, of various Degrees of Badneſs of Alloy; 


as one Needle 3 d. another 6 d. a third 9d. a fourth 


1 5. a fifth 1 5. 3 d. a ſixth 15. 6 4. in the Ounce 
worſe than the Standard. 


5 Thus compoſed. 
dwt. rr. 
9-12 of Sterling Silver) Theſe melted together 
o— 6 of Copper q will be 34. in than 
o— 6 of Braſs Standard, 
| ge 1 1 > 1 * Theſe will be 6 d. worſe 
3 * than Standard. 


8—12 of Sterling Silver 5 Theſe will be 9 d. worſe 


0-18 of Copper 


Hol 8 of Braſs than Standard, 


And 
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And ſo by ſuch Degrees of a Penny-weight of 
Alloy in the Dunes you may compoſe ſeveral Alloys; 
for 4, 6, 8, 10, 12, 14, or 16 Needles, differing 3 4. 
in the Value of each Needle by the Ounce: and the 
ſureſt Way is, when the Needles are all made, to have 
a diſtinct Aſſay made of each Needle, and the 4 
Goodneſs marked on each of them. 

Make theſe Needles all with Loops at one End, 
and hang them on a Ring of Silver Wire, and all 
with blunt ſmooth Points. 

The Silver you would try by theſe Needles rub 
on a ſmooth clean Touch-ſtone, than by it rub the 
Needles as you judge neareſt the Teſt; and fo con- 
tinue the Experiment, until you find the Touch of the 
coarſe Silver and the Needle to be alike : Then for 
the Value, refer tothe Mark on your Needle. 

A compleat Ring of Needles may be made under 
the Weight of two Ounces, and if prettily formed, 

and ingeniouſly managed, will make a Diſcovery, ver 

near, of the Badneſs of any Sort of adulterated Sil- 
ver. 

In the ſame 3 ſmall Pieces of Gold of ſeve- 
ral Alloys may be fixed at the Ends of the Silver 

Needles, for the Judgiog the Degree of Adulteration 
in Gold. 

8-00 & general Judement of the Finencſs of Silver, 
you may try it thus : Rub ſome Place leaſt in Sight 
with a File of indifferent Fineneſs, and if it be <vorſe 
than Sterling, it will appear yellowiſh ; or after filing 
it, rub it on the 'Touch-ſtone, and cloſe by it rub the 
Edge of a Half Crown, or other Piece of Standard 
Silver of like Thickneſs, and the Difference, If any, 
will appear. 

The Reaſon of filing is, becauſe the artificial boil- 
ing of coarſe Silver-work will fo eat or diſſolve the 
Alloy that is on the Surface or Outſide thereof, that 
unleſs it be filed, it will touch on the Stone Six-pence 
or Eight-pence | in the Ounce better than it is. ; 

There 1s good Caule to ſuſpect che Coarſeneſs of 
the Silver, when a the Work riſes i in n Bliſters, or — 


or 
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or ſcales off in thin Scurf, or F kes; 3 which Scale, 


Scurf, or Bliſtering. i 18 cauſed by the heating the Alloy 
as aforeſaid; and the Silver 15 ſeparated from the 


Alloy will remain of an infirm, ſpungy Body, there- 


fore peel as aforeſaid. 
Toucheſeones are uſually purchaſed. 1 the Iron- 


mongers; the beſt Sort are very black. and of a fine 
Grain, polithed very ſmooth, and without any ſpungy 


or grain Holes, and ncar che Hardneſs of a Flint, but 
yet with ſuch a ſharp cutting Grit, chat, it will cut or 
wear the Silver or Gold when rubbed thereon... 


P.; 


To make a true 1 ouch, take care that the Stone be 


very clean; and to make i it fo, if foul or oily, firſt 
wet it, then rub it dry with a clean woollen Cloth. 
If the Stone be very hard, and is full of Touches of 
Gold or Silver, you muſt rub them off with a Pum- 
mice Stone; if not very hard, rub them firſt with a 


fine blue Hone, and then with a well burnt Charcoal 


in Water, and obſerve that the ſmoother you make 
the Touch-ſtone, the cleaner will be the Touch; 


therefore, whether you uſe the Pummice, Hone, or 


Charcoal, prepare them very even, and rub them on 
the T ouch- ſtone very lightly ; and if there be any 


Grain, croſs it lightly, then, your Silver being filed, 
rub it ſteadily and very hard on the Stone, not ex- 


| tending the Touch above a Quarter of an Inch long, 
and no broader than the Edge of a Five Shilling - 
Piece; and when you have touched with the ſeveral 


aſſayed Needles, wet all the touched Places with 


your Tongue, and each will reſpeCtively ſhew itſelf in 


its proper Countenance. 

The Gold Standard, by Law, | Is twenty two Gar- 
rats of the fineſt Gold, and two Carracis of fine Cop- 
per and Silver, equal Parts and by this may be 


clearly underſtood that Expreſſion in the Statute 58 
Eliz. Cap. 15. Not leſs in Fineneſs than that of twenty 
two Carrafs, to be the Standard for all Gold Wares, 
worſe than which Alloy no Gold Wares are to be 


made, under the Penalty therein mentioned. 


And 
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And if any Perſons are deſirous of having what 
they have purchaſed either of Gold or Silver Wares 


aſſayed, they may apply to the Aſay-Maſter at Gold- 
ſmiths-Hall, whoſe Fee 1s Six- pence an Aſſay of Gold 


and if refuſed, or the Perſon diſſatisfied with the 
N they may apply to the Aſſay-Maſter of the 


nt in the Tower, whoſe Fee is for a Gold Aſſay 


one Shilling, and for Silver Six-pence. 


And here note, twelve Grains Troy 1 is ſufficient for 


any Aſſay of Gold. 
And note further, that the Aſſay- Scales muſt turn 
with the 740th F art of a Grain Troy; and that the 


Standard Aſſay Weight being in one Pan of the Scale, 
the Weight of Alloy in 12 Grains of Standard muſt 
be in the other, with the refined Silver: and if that 


make the Ballance even, then the Silver from whence 


it is extracted is Standard. The ſame Method may 


be uſed in aſſaying of Gold. 


It is not lawful to uſe any other than Troy Weight 


for the weighing of Gold and Silver; of which 


24 Grains make an old Sterling Penny, or three 


Penny- weight. 
20 Penny-weight, one Ounce. 155715 
12 Ounces, one Pound. 5 


The compounding theſe Weights for the aſſaying 


and computing the Standard of Gold as aforeſaid, are 
called Carratts. 


There are other Sorts of Carraits compounded of 
Troy Grains, thus: 

4 Grains make a Carratt. 

6 of ſuch Carralis make a Penny-weight. 

120 of ſuch CarraFs make an Ounce, Troy, 

Theſe are only uſed to weigh Diamonds, c. 

As to Silver Coin, it being not above a fifteenth 


Part equally valuable as Gold, or thereabouts, needs 


not ſo attentive a Regard, and will ſufficiently prove 
its Badneſs, if baſe, by the Chink, as not ſounding 


upon a Table like Silver; eſpecially if it be of other 


Metal plated over, then the Sound will be dead and 


flat, by reaſon of its Diſunion from what it is laid 


upon; 


_ 
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upon; and if it be mixed, and of a very groſs Alloy, it 
may be diſcovered by the Impurity of its Aſpect, and 
at laſt you have the Remedy of the Goldſmith's 
Tool, the File, and the Touch, as before directed. 
However, you muſt obſerve, that even pure Standard 
Coin will not found in the chinking, if it be flawed. 

The Value of Gold has put the ingenious upon all 


experimental Methods of Aſcertainment; and, in 


Conſequence, its Weight hath been fixed, by propor- 


. tioning it to the Gravity of other Bodies: which tho- 
roughly underſtood and attended to by thoſe who deal 


much in foreign Gold and Silver, eſpecially on the 


Cuinea Coaſt and in China, will need no other Aﬀay 
for the knowing of pure Gold. The Proportions 


are, | | „ 
Water to Gold as 19,636 to 1000. 


| Hence the ſpecific Gravity proportionate of ſeveral 


Metals, by this Means determined, ſtands thus: 


e „ '- Wn 
ier 140 ae *' 7,34 - 
Common Lead 11,345 Diamond 3,400 

Standard Silver 10,535 Water 1,000 

Copper VVVV tub - 

When reduced into the Cubical Inch their Weights 
V Ora wed ds 
| Ounces, Drachm:. Grains. 
42 = 1 
Quack-filver  $ d "'$ 
. 3 
Silver 6 & "0 
Copper 5 . 
Iron * „ 
Tin — 6 7 


Obſerve, that when by the above Proportion you 


weigh Metals againſt Water, that it be not highly 
impregnated with any Kind of Mineral or other Im- 


purities, it having been demonſtrated that even Ri- 
ver-water weighs More by 3 Pounds in 53» than 


Rain- 
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Rain-water; ſo that where clear Water cannot be 
had, it may be beſt to throw: out the Fraction, and 
balance-only by: 7 ton. % 50 
Mr. Vaugban ſuppoſes Han aha ada by an EA. 
riment of this Kind, diſcovered the Quantity of 
Alloy put by the Workmen into the Crown of Gold 
made for Hiero King of a Univerſal Mer- 
| Ry” P. 1 25 Sc. 8 NN. 


rer. II. 


Alfrat of the Bare between his Ne, and the 
|  Majeer and N. ter of tbe Mint, 


HE King, by laben ture under the Great veal, 
confirms the Office of Maſter and Worker of 
the Mint to A. B. during Pleaſure; and he is to re- 
ceive all the Monies appointed 8 Acts of Parliament 
for defraying the Expences of the Mini. | 
A. B. covenanteth to make the Money in Manner 
— VIZ, 


To make fve Sorts of Money of Crown Gold, 


1. The Quarter Guinea, Value 55. 3 d. at 14 in 
the Pound Weight Troy. This is not to be coined 
but by his Majeſty' s, Or the Treaſury's eee Di- 

krection. 
2. Half Guinea, Value 105. 64, at 89 in the 
Pound Weight. 
The Guinea, Value 215. at 4.4, and the Weight 
of 105 6 d. to the Pound Weight. 
4. The Double Guinea, Value 4.2 s. at 22, and the 
| Weight of 105. 6 d. in the Pound. nc] 
The Five Guinea Piece, or gl. 55. at 95 * 
ing the Weight of 105. 6d. in the Pound. 

Every Pound Weight Troy of Gold to be; in Yale 

40 J. 145. 6 J. in: Fineneſs at- eee ene 

of fine Gold, and two Carrats of Alloy: Lbis tahe 
and Standard of Gyld, 1 roy ie e 
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The Maſter to have 6s. 64. for the Coinage of 
every Pound Weight Troy of Gold Monies; out of 
which he is to pay unto the Moniers 3 s. for their La- 
bour for every Pound Weight. 


If the Gold Money be not continually made ac. 
_ cording to the right Standard, but in Default of the 


Maſter, it ſhall be found ſometimes too ſtrong or too 


teeble, by too much or too little in Weight, in Fine- 


neſs, or both, the ſixth Part of a Carrat in a Pound 
(which ſhall be called Remedy for the Lloſier ) the 


1 


Money hall be ( elivered for 560d. 


Bat if Defavit be over the 6th Part of a Carrat, 
the Deliverance {hall ceale, and that Money adjudged 
leſs than good, and be new molten, and be re-coined 
at the Ch arge © F the Maſter, till it be put to Point 
as 1vt Incy dellverable. | | | 
_ Excepiing only the Quarter Guineas; for theſe 
Pieces not being able to be ſized with the ſame Ex- 
actneſs as the larger Pieces of Gold may be, there 


ſhall be added to the ſaid Remedy in Weight, half a 
Grain for every four Quarter Guineas in the Pound 
Weight of the Monies tried. 


Theſe Defaulis muſt happen by Caſualty, or elſe no 


Allowance for them. 
The Gold 1 ws to be coined in 1 ſuch Pieces as his Ma- 
jeſty, by his Sign Manual, ſhall direct. 
The IViaiter to make eight Pieces of Silver Mo- 
nles, VIZ. 
1. The Crown at 55. and 12 of them, and 25. in 
the Pound Weight. 
2. Half- Crown at 25, 6d. and 24 and 2 5. in the 
Found, 
„The Shilling at 12 4, and 62 to the Pound. 
4. Half Shi lings at 6d. and 124 in the Pound. 


„The Groat, or 4 d. and 186 in the Pound. 


6. The Half Six-pence, or 3 d. at 248 in the 


| Pound. 
7 The Half Groat, or 2 d. at 3721n the Poutd, 
The Penny, 744 in the Pound, 


The | 
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The Pound Weight of Silver to be 31. 25s, and 
ſhall be in Fineiels at the Trial eleven Ounces twa 
Penay weight, and eighteen Fenty we eight of Ailov, 


which is the eld right Stanuard of the Nonies or 


England. 1 

7 he Gold Money is is to be made agrecable Fines 
neſs to the indented Trial-pieces madc by Direction 
of King James II. Aumo quarto reg. is and all Mo- 


nies of Standard Sil ver, agreeable in Fineneis to the 


reſpective Trial-Pieces made 1 Gee, II. wh! ich Trial- 
pieces remain in fix ſeveral Places, vis. in the Treas 
1ury, with the Warden of the Min- in the Tower, the 
Maſter and Worker, the Wardens of the Con apany of 
Goldſmiths, in Goldſiniths Hall, in the Exchequer of 


Scotland, and with the General and other Ollicers of 


the Mint in Scotland, 
The Maſter to have 15. 42 d. for Charges cf coin- 
ing every Pound Weight 1 roy of Silver Monis, of 


which he is to pay 9 4 for every Pound Weight 10 


the Moneyers. 


The Maſter is to pay the Warden of the Aut 


1470 J. per Aunum, for the Fees and Salarics of the 
reſpective Officers of the Mint. 

The Remedy for the Maſter in the Silver Money 
is, when on Aſſay before Delivery, the Money is 
found too ſtrong or too feeble, all only in Weight, or 
all only in Fineneſs, or in both, by two Penny. weight 


in the Pound Troy, after the old Computation of ..- 


twenty Pennyweight 1 in the Ounce, And if Default 
be over the ſaid two Pennyweight, the Money ſhall 


ceaſe to be delivered, and be re- coined at the Charge | 


of the Maſter. 
The Maſter may receive, as well as his M. Jelty' $ 
Uullion of Gold and Silver, the Bullion of any 
other Perſons whatſoever, to be coined as aforeſ. 
delivering to the Partics, bringing the Bullion, Bi 
teſtifying the Weight, Finenels and Value thereof, 
12 the Day and Order of its Delivery in to the 
Mint. 
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The Warden and Comptroller of the Mint, and 


his Majeſty's Chief Clerk, and Clerks of the Papers, 
for the Time being, ſhall enter in Ledger-Books, all 
Bullion that ſhall be brought into the Mint; Which 


Entry ſhall comprehend the Weight, Fineneſs and 
Value of the ſaid Bullion, the Parties Names Who 


brought it, and what Day. And then the Bullion 


is to be put in a Cheſt or Room, locked with three 


Keys, one of which is to be kept by the Warden, 
another by the Maſter, and the third by the Comp- 


troller, a and to remain there till delivered for Coin- 1 


age. 
The Warden, Comprlier, and his Majeſty's Clerk, 


ſhall keep ſeveral Books of melting, declaring in the 


fame, the Quantity and Fineneſs of all Gold and Silver 


and Alloy put into the Melting, with the Report 
of every Aſſay, called the Pot-afſay ; and the ſaid 


Bocks ſhall remain to charge the Maſter withal, and 


they ſhall be monthly ſubſcribed, and figured by the 


Warden, and the Maſter and Comptroller. 


| The Affay-maſter ſhall keep a Book of all Bullion | 
brought into the Mint, whereby the Quantity and 


: Fineneſs may appear, with the Report of the Aſſay 
of every ſeveral Pot, commonly called the Pot-aflay, 
which {hail be made of ſome ingot of the ſaid Bul- 
lion, to be taken by the Warden, Comptroller, and 
Aftay-maſter, or any two of them, after the Pot is 
caſt out. 
If any happen to bine into the Mint, Gold and 
Silver nigh to the Standard aforeſaid, the Maſter ſhall 
receive it for the Value accordingly, ſo as the Charges 


to make it agreeable to the Standards aforeſaid, be 


born by his Majeſty. 


The Maſter impowered to put ſuch privy Mark on 


the Edges of Gold and Silver Coin, from Time to 
Tine as he ſhall think convenient. 


The Warden and Comptroller, or their Deputies, 


are to overſee and ſurvey the aſſaying, melting, ſiz- 
ing and making of che Gold and Silver Monics, and 


19 
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to ſee the Balances and Weights always amended and 
but to Voint. 
The Surveyor of the Meltir gs ſhall keep a Book, 
containing the Weight of Gold and Silver as ſhall be 


molten, with the Alloy; put into the ſame. 
When the Monies be coined and complete, the 


Warden, Maſter, and Comprroller, ſhall put them 


into a Cheſt or Room, loc ed with three Keys, one 
of which is to be kept by each of them, until Pr o0f 


and Trial be had of the ſaid Money, and Payment 
be made to the Bringers-in of the Bullion. | 
The Proof to be made before Deliverance by the 
Aſſay-maſter, in Preſence of the Warden, Maiter and 
Comptroller: And, being made, a Portion of the 


faid Monies ſhall be taken and put into a Box by the 


Warden or his Deputy, in the Preſence of the Comp- 


troller and Maſter, or their Deputies; whereof the 


Aſſay ſhall be made before his Majeſty, or ſuch of 
his Council as ſhall be appointed by him at Heſmin— 
ſter, or ellewhere, as he or his Council ſhall think 
fit, VIZ. 

For every 3 of Gold, not exceeding 
fifteen Pounds Weight, two Pieces, whereof the one 
to be for the Pix, and the other 707 the Aſſay. 

Out of every Journey of Silver Monies, containing 


fixty Pounds Weight, two Pieces, at leaſt, the one 


Moiety thereof to be given for the Pix, and the other 
for the Aſſay. 

They ſhall be ſealed with the Seals of the Warden, 
Maſter and Comptroller, and the Box ſhall be ſhut 
with three Keys, which ſhall by them be kept. 

And the Pix ſhall remain in a Cheſt or Room, as 


aforeſaid, to be opened on reaſonable Warning, when 


his Majeſty or his Council ſhail appoint. 

And Afiys ſhall be made in the Preſence of the 
Warden, Maſter, and Comptroller, of the Fineneſs 
and Weight of the Gold and Silver in the Box by 
Fire, Water, Touch, or Veight, or by all; that if 


they be found good, the Matter be quit againſt his 


Majeſty and all his Pcople to that On) "and the 
D d 3 _ _ Maſter 
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Maſter then to have Letters Patent for his Acquit- 
tance, without Fee; and this Indenture to be a ſuf. 
cient Warrant for putting the Great Seal thereto. 
If the Money ſhall not, on the Aſſay, be of the 
full Standard, yet within the Remedies aforeſaid, 


the Lack thereof ſhall be entered on Record, by the 


Warden and Compiroller, or whom they ſhall ap- 
Pore, and a true Account thereof ſhall be made to 
; Mrjeity, and the fame be fully anſwered to his 


. 
1 
un. 


Tyjety, without any Profit to grow to any other 


P crion for the fame. 


Saving that in Caſe by the Gd Aſſay, it ſhall be 


found that che ſame Montes do paſs at any Time the 


ſaid Standards, fo as to be better, but yet within the 
Remedies, then ſo much ſhali be entered of Record, 
and hold Place to the Maſter, in the Charge which Fe 


Hall have, when any Lacks inall be 1 found by che ſaid 


Aſlay Under the Standard. 


It any Detau! t be found in the ſaid e without 


Ul 
1 


the ſaid Remedies, -the Maſter ſhall make Fine and 


Ranſom to his Majcity at ne Vill. | 
The Warden, 4. iter and rer may take 
up as often as hey Will, as many Gravers to grave 
Jrons at his ache Price; ind as many IE 
MWC. mes 1 and Labourers; and Neceflaries for mak; 


the ſaid Irons and Monies, and doing all B in 


the A An its 43 3 (all th! in K At, = puniſh Or re- 
Dive them: E they (11a) U think lit, ON due Occaſion; , 
and 2 . his Maiefty's © Ccers Are 1 e al ding to them 


The Maſter is bound to receive all Gold aid Sil- 
ver brought to the Tower, after the Value as it ſhall 


the 4 the Allay to be better or wot le than the 


4085 in Caſe of Diſpute of the 1 true Value between 
he Maſter and Merchant, his Majeſty's Aſſay-maker, 
in the Preſence of the Warden, Maſter and Comp- 


troller, {hall try the fame; and the Maſter ſhall re» 
evive the fame, and ſtand charged i in Manner as it 


delongeth, 


— 
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All Officers of the Mint and their Servants, and all 


Perſons bringing Gold or Silver to the Tower, ſhall 


have free Ingrels and Egreſs at all Times, without 
Arreſt for Debt or other Matter, by the Officers of 
the Tower, and without any Fec. 

The Warden, Maſter, and Comptroller, are bound 

to give their Attendance at the Mint every Ic edneſday, 
or ſuch other Days as they ſnall appoint, for receipt 
of Bullion and Delivery of coined Montes, 
The Maſter is to pay 32 J. per Aunum towards the 
Charges of the Dict of 1041. heretofore allowed to 
the Officers of the 27s, and his MMajeſty is to pay 
and allow the other 321. to be paid by the Warden, 

The Warden to account yearly before the Auditor 
of the Mint, and to be allowed on the fame, all Pay- 
ments and Receipts, vouched by the Maſter, Comp- 
troller, and Aſſay-maſter, or any two of them, where- 
of the Maſter to be one. And on ſtating and an- 
ſwering his ſaid Account, the Warden to "have Let- 
ters Patent of Acquittance, under the Great Scal, 
without Fee thereof. 

Confirmation to all Officers of the Mint, of all 
Houſes and Grounds, within the Mint, ep from 
any Claim of the Officers of the Tower, 


All Charters and Franchi les allo confirmed to 


them. 


the Mint, to be ready to do their Work at the Warn- 
ing of the Warden, Maſter, and Comptroller, on pain 
of Loſs of Franchiſe and Impriſonment. 
The Gold and Silver by the Maiter delivered to 
the Moniers to be coined, ſhall be in clean Plates, and 


delivered by Weight; and the Moniers to re-deliver 


tae ſame, when coined, 1n clear Pieces proportionably 
by the ſame Weight ; and if any Thing lack of the 
ſame Weight, they are to content the ſaid Maſter 
for the ſame, at every Deliverance at the Balance; 
and the Maſter then 1s to pay them their Wages. And 
to perform his Covenants to the King and his People, 

Dd 4 | the 
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the Maſter has taken his Oath in Chancery, and given 


Sureties in the Exchequer in 2000ʃ. 
The Maſter covenants from "Time to Tj ime to 


bring into the Mint convenient and ſufficient Supplies 


of Gold and Silver, and make full Payments and De- 
liverance of all Manner of Monies, with all conve- 


nient Speed; and to bear all Manner of Waſte about 


coining, according to the Allowances before ſpe- 
cified. 


The Warden is to pay the Officers of the Mint 


their Wages appointed. 


The Maſter is bound to brine al the Gold and 


Silver that he ſhall receive by colour of his Office into 


the Mit, to be made into Monies without Sale, alien- 
ing, or putting it to any other Uſe: Excepting all 


ſuch Ecaling: pieces, Seals, and Medals of Gold and 


Silver, as ſhall be made for his Majeſty's Ule, or by 
his Majeſty's Command. 

The Warden, when he ſhall think fit, is to make 
two Piles of Hngliſo Weights, that may be done with 
the moſt Exactneſs, to be equal to thoſe Jawiully 
uſed in the Mint ; which, when made, ſhall be brought 
to the Tocver, and there examined and p. rinted, with 
-a Roſe crowned, and a Thiſtle crowned, in F reſence 


of rhe Officers of the Miut; and then the Warden 
Mall deliver cne of them to hs General of the Mint 


in Scotland, to be carried and remain there, and the 
otlier to remain in the Teber with the {uid Warden. 
The Maſter to account yearly. before the Auditor 


of the Mut, and his Account being ſtated and fully 


anſwered, he {hall have Letters Patent for his Acquit- 
t:ince without Fee, and this Indenture to bea ſufficient 
Warrant to put the Great Seal thereto, 


TOPS Maſter is to pay from Time to Time, to the 


Warden, ſuch Sun's as ſhall be requiſite to be paid to 

Oilers for cheir Fees and for Repairs, and ſuch other 
pences of the Mint. 

The Maſter is to retain in his Hands out of the 


Monics to be received on the At tor encouraging the 
25 5 Coinage, 


_ Of Foxzien Excnances. fog 
Coinage, 12551. per Annum, for Fees and Salaries due 
to himlelf and other Officers. | 

The Warden, Maſter and Comptroller, and their 
Deputies, ſhall, before their being admitted into the 
Knowledge of the Invention of rounding of his Ma- 
jelty's Monies, and marking the Edges of them with 
Letters of Grainings, take an Oath before the Trea- 
ſury, not to reveal the ſame to any Perſon whatſoever, 
directly or indirectly, without Command of his Ma- 
jeſty, his Heirs or Suc ceſſors; and the Workmen em- 
ployed in making the ſaid Inſtruments, ſhall rake the 
like Oath before the Warden of the Mint. 


The Provoſt and Moniers, their Apprentices and 


Servants, are ſtrictly charged not to vend, pay, of 
diſtribute any Piece of coined 1 Money, until the lame 
be delivered, according to the Courſe of the Mint, 
on pain of loling their Franchiſe, and Impriſon- 


ment. 


That no Perfdi inhäbit within the Mint, with- 
out the Approbation of the Warden, Maſter and 
Comptroller. 

The Comptroller 1 is to deliver, on Oath, before one 
of the Barons of the Exchequer, a. Roll, called the 
Comptrollers Roll, containing an Account of all the 
Gold and Silver Bullion, and Alloy molten, and all 
Gold and Silver Monies coined monthly in the Mint. 

And the Maſter, or his Deputy, ſhall pay to ſuch 
Workmen, as ſhall be employed in making of ſeveral 
Gold and Silver Pieces round, before they are ſized, 
and marking the Edges with Letters or Grainings, and 


for keeping in Repair all the Rollers and Inſtruments 
to cut, flatten, make round, and ſize the Pieces, and 
to mark the Edges of thc Monies with Letters or 

Grainings, and all other Tools, Engines and Inſtru- 


ments, uch Allowances as ſhall be directed by the 


Treaſury, not exceeding Six-pence for every Pound 
Weight Troy of Gold Monies, and 1 4d. for every 


Pound Weight Troy of Silver Monies. 
The Maſter is to pay to the Provoſt and Company 
of Moniers one Penny by T ale, for every Pound 
Wen 
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Weight of all Silver Monies to be coined, over and 


above the ordinary Price of Eight-pence aliowed them. 
Provided that the Moniers having the Gold and 
Silver delivered to them in clean Ingots, fit to be 
wrou Sht, ſhall deliver ſeven twelfths of the fame ; in 


Money, ſo that there be but five Parts in twelve 


Sciſſol. 

The Clerk of the Irons is to keep a true Account 
of all the blank Dies for coining the Gold and Silver 
Montes which ſhall be delivered to the chief Engraver 


or Engravers of the Mint ; and alſo of all the blank 


Dies, which ſhall be ſunk or ſtamped by the ſaid 


_ Graver or Gravers; and of” all Dies, which, after 


linking, mall de made fit for Uſe and Rardened. 
And the Graver or Gravers are ſcrictly enjoined to 


return monthly to the Clerk of the Irons ' all Dies 


that ſnall from Time to Time be faulty and worn, to 
be defaced in Prelence oi tne Wardens, Matter, and 
Comptroller. 

And the Clerk of the Irons is enjoined to give an 
Account to the Warden, Maſter, and Comptroller, of 
what blank Dies have been delivered to the Gravers, 


or ſunk by them, or ha rdened by the Smith, and what 


faulty ones have been returned by them to be defaced, 
and what are remaining in their Hands. 
The Gravers ſhall not make any Puncheons, Ma- 


trices, Dies or Stamps, but in ſuch Places of the Mint 


as ſhall be appointed by the Maſter, Warden, and 
Comptroller. 

For the more exact ſizing of Gold and Silver Coins 
to be made by the Mill and Preſs, 1t 15 commanded, 


that the counterpoile of the reſpective Gold and Silver 
Coins be made lighter than their juſt Weight, accord- 
ing to the Proportions tollowing, viz, 


That two Grains be taken from the Counterpoiſe 


of the Crown; 


One Grain from the Half-Crown; 
Half a Grain from the Shilling; 


ON 
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One fourth of a Grain from the Six-pence; 
Two Grains from the Five-Guinea Piece; 
One Grain from the Forty-two Shilling Piece; 
Half a Grain from the Guinea; 
Qne-feurth of a Grain from the Half-Guinea ; 
One-eighth of a « Grain from the Quarter-Guinea, 


The Provoſt and IMoniers, and their Apprentices, 
are to attend Morning and Evening, in ſuch Manner 
as the Maſter ſha!l appoint, on pain of being removed, 
or otherwiſe puniſhe cd, as the Maſter, Warden, and 
Comptroller tall think proper. 

Theſe Agreements to be in Force only during 


el ſeg. 


SECT, -HE 


Sir Iſaac Newton's Repreſentation to the Lords of the 


Treaſury in the Year 1717, en reducing the Guinea 


from 11. 15. 6 d. 10 1. 15. 40 prevent the meli. 


ing down of the $147 ver Coin, 


N Obedience to your Lordſhips' Order of Refer- 


5 ence of Auguſt 125 that I ſhould lay before your 
Lordſhips a State of the Gold and Silver Coins of 


this Kingdom, in Weight and Finenels, and the Va- 


ue of Gold in Proportion to Silver, with my Obſer- 


vations and Opinion, and what Method may be beſt 
tor preventing the melting down. of the Silver Coin; 


1 humbly repreſent, that a Pound Weight Troy of 


Gold, eleven Ounces fine, and one Ounce Alloy, is 


cut into 44 Guineas; and a Pound Weight of Silver, 


eleven Ounces two Pennyweight fine, and eighteen 
Pennyweight Alloy, is cut into ſixty- two Shillings ; ; 

and according to this Rate, a Pound Weight of fine 
Gold is worth feen Pounds Weight ſix Ounces 
| {eventecy 


wo Majeſty's Pleature, Univer. Merchant, P. 95. 
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ſeventeen Pennyweight and five Grains of fine“ Silver, 
reckoning a Guinea at 1/4, 1 5. 6 d. in Silver + Mo- 
ney, But Silver in Bullion exportable, is uſually 
worth 2 d. or 3 d. per Ounce more than in Coin. And 
if at a Medium, ſuch Bullion of Standard Alloy be 
valued at 55. 4 d. per Ounce, a Pound Weight of 
fine Gold will be worth fourteen Pounds Weight 
eleven Ounces twelve Pennywight nine Grains of fine 
Silver in Bullion. And at this Rate, a Guinea is 
worth but ſo much Silver as would make 205. 8 d. 

When Ships are lading for the Eaſt Indies, the De- 

mand of Silver for Fxportation raiſes the Price to 5 5. 

6 d. or 5 5. 8 d. per Qunce, or above; but! conſider 
not thoſe extraordinary Caſes. 

A Spaniſh Piſtol: was coined for thirty two Reals 
or four Pieces of Eight Reals, uiually called Pieces of 
Eight, and is of equal Alloy, and the 16th Part of 
the Weight thereof, And a Doppio Moeda or Par- 
tuga] was ; conted for ten Cruſadoes of Silver, and is of 
equal Alloy ; and the 16th Part of the Weight there- 
of: Gold is therefore in Spain and Portugal of ſixteen 
Times more value than Silver of equal Weight and 
Alloy, according to the Standard of thoſe Kingdoms; 
at which Rate, a Guinea is worth Þ 22 5. 1 d. But this 
high Price keeps their Gold at home in good Plenty, 
and carries away the Hyaniſh Silver into all Europe; ſo 


that at home they make their Payments in Gold, and 


will not pay in Silver without a Premium. Upon the 
coming in of a Plate fleet, the Premium ceaſes or 1s 


S 1/5, ns Gold i is 1 r Standard. 
442 Guineas. 

"Ws 2 Shillings. 
956 1 is 104325 Shillines Standard. 
1 46. fine Silver i is 12 1b, Standard. 
6235. is 67 53; Oe 
Therefore 673; : 


Ib. ox. 701 gr. 
10437 : 15. 6 


5 
+ January 13, 3 the Guinea, by hs King s Proclamation, 
was reduced to 21 Shillings. 
t A Spaniſo Piltole is now forty Reals, and the Proportion between 


but 


Gold and Silver as 0 in the following Section. 


22 


n, 


en 
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but ſmall ; but as their Silver gocs aw, and become: 
ſcarce, the Premium increaſes, and is mot commouaty 
about ſix per Cent. which being abate, à Guinca be- 
comes worth about 20 8. 9 4, in Spain and Poriugel. 

In France, a Pound Weight of fine Gold is reckon- 
ed worth liftcen Pounds Weis zht of fine Silver: In 


raiſing or falling their d Loney. their King's Edicts 


have ſometimes varied a little from this P ; portion, 


in Exceſs or Defect; but the Varia tions have been ſo 


little, chat I 95 not here contigder them * 
By the Edict of Zy 1799, a new Piſtole was 


coined for four = ie 8 and is Of cqual Alloy, and 
the 15th Part of the Weight thereof, except the Er- 


rors of their Mints. And b by the fame Edict fine 


Gold is valied at fifteen Times its Weight of fine 
Sulver; and at this Race a Guinea is worth 20 s, 85 d. 
1 confider not here the Confuſion made in the Mo- 


nies in IJ rance by frequent Edicts, to ſend them to 


the Mint, and give the King a Tax out of them; I 


conſider the Value only ot Gold and Silver in Propor- 
5 to one another. . 

The Ducats of He. and and Hungary, and the Em- 
pire, were late! 'y current in Holland among the com- 


mon People in their Markets and ordinary Affairs, at 


five Guilders in Specie 5 five Stivers, and com- 
monly changed for fo much Silver Monies in Three- 
Guilder-Pieces, as Gaiineas are with us for 215. 6d. 
Sterling; at which Rate a Guinea is worth 205. 7+ d. 

According to the Rates of Gold to Silver in Iraq. 


Cop many, Poland, Denmark, and Sweden, a Guinea is 


worth about 20 5. 7 d. 3 d. or 4 d. for the Proportion 
Varies a little within the ſeveral Governments in thoſe 


Countries. In Sweden Gold is loweſt in Proportion 


to Silver; and this has made that Kingdom, which 
formerly was content with Copper- Money, abound 


of late with Silver, ſent thither (I PETE) for naval. 
Stores. 


* Hew the Proportion is now, is e in the following 
86 Ton. | 
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In the End of King Villiam's Reign, and the firſt 


Year of the late Queen, when foreign Coins abounded 
in England, [ cauſed a great many "of them to be et. 


ſayed in the Mint, and found by the Aſſays, that 
fine Gold was to fine Silver in Spain, Portugal, France, 
Holland, Italy, Germany, and the Northern Kingdoms, 


in the Proportions above mentioned, Errors of the 


Mint excepted. 

In China and Japan a Pound Weight of fine Gold 
is worth but nine or ten Pounds W eight of fine Sil- 
ver; and in Eaſt India it may be wor th twelve. And 


this low Price of Gold in Proportion to Silver, carries 


away the Silver from all Europe“. 
So then, by the Courſe of Trade and Exchange 
between Nation and Nation 1 in all Z::rope, fine Gold 


is to fine Silver as 14. 4, or 15 to 1; and a Guinea at 
the ſame Rate, is worth between 205. 5 J. and 205, 
„ ept in EXtragromnary Caſes, as when a Plate- 


fleer is juſt arrived in Spain, or Ships are laden here 
for the 'Eaft Indies, which Caſes 1 do not here con- 
ſider. And it appears by Experience, as well as by 


Reaſon, thar Silver flows from thoſe Places, wherc 


its Value is loweſt in Proportion to Gold, as from 
Spain to all Europe, and from all Europe to the East 


Indies, China, and apan; and that Gold is moſt plen- 


tiful in thoſe Places in Which its Value is higheſt, in 
Proportion to Si ver, as in Spain and England. 
It is the Demand for Exportation which hath raiſed 


the Price of exportable Silver about 2 d. or 3 d. in the 
Ounce, above that of Silver in Coin, and hath there- 


by created a Temptation to export or melt down the 
Silver Coin, rather than give 2 d. or 3 d. more for 
foreign Silver; and the Demand for Exportation ariſes 
from the higher Price of Silver in other Places than 


in England, in Proportion to Gold; that is, from the 


* Ti] about the Year 17; 12, we know of great Quantities of 
Silver going from Eurote to China, to feich Goods back, which 


has cauſed the Price of Goldi in Chiza to riſe fo much, that it is now 
not wo: th ſending auy Silver thicher, Univ. Iercb. P. go. 
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11 55 Price of Gold in England than in other Places, 
: x Proportion to Silver, andtherefore may be diminiſhed 
37 lowering the Value of Gold in Proportion to Silver. 
it God in Ag aud, or Silver in Eaſt Tadio, could be 
ws. ht down ſo low as to bear the ſame Proporticn 
one another in both Places, there would be here no 
ater Demand for Silver than for Gold to be cx: ported 
ior India; and if Gold were lowered only ſo as to have 
the ſame DN to the Silver Money | in England 
which it has ft Silver in the reſt of L. eh there 
would be no Te emptation to export Silver rather than 
Gold to any other Part we Eurepe. And to compaſs 
this laſt, there ſeems nothing more requiſite than to 
tare off about 10 d. or 124, irom the Guinea, { ſo that 
e Gold may bear the ſame Proportion with the 
Silver Money in England, which it ought to do by 
the Courſe of Trade and EXCHaNgE 1 in Europe: But 
H only 6 4. were taken off at preſent, it would dimi- 
fiſh the J 'emptation to export or melt down the 
Silver Coin; and by the Effects would ſhow here- 
alter better than can appear at prefent, what fur- 
ther Reduction would ve moi convenient for the 
Publick. 


In the laſt Year of King William, the Dollars of 


Scotland, worth about 4 5. 6% were put away in the 
North of England for g 5. and at this Price began to 
90 0 in upen us. I gave Notice thereof to the Lords 
Commiſiioners of the I reatury, and they ordered the 
Collectors of Taxes to forbear taking them anch 
thereby put a Stop to the Miſchief. | 
At the ſame Time the Louis d' Ors of Fance, w which 
were worth but 175. 4 d. apiece, paſſed in England for 
175. 64, I gave Notice thereof to the Lords Com- 
miſſioners of the Treafury, and his late Majeſty put 


out a Proclamation, that they ſhould go but at 17 5. 


aad thereupon they came to the Mint, and 1,400,000 J. 
were coined out of them; and if the Advantage of 
£6. ſufficed at that Time to bring into Engleal {9 


9 tag 


— OUIEnY 
—— 
* 


. . .5) na e307 "os es 2 
— rr 


great a Quantity of French Money, and the Advan- . 


5 - — ooo 
pe EEE re 


— 


ay 
r 


on 
——— 
. WO INE 


— — Pro ad 


CY 
— ——ä—ͤ—ä—ẽ ͤ — — 
Derr r 


— = 
e — OO 


A 


—2— —̃ — wm — 
wy 


—_— — — _ 
* — > 
"_ — — . ” 
-_ — - — 
— hy — 2 — _— . — 
_ - — — — — —-—-—-— — * = rr 
5 2 — ——— =_ —W — a = — 5 
A eg mag | 0 DE nd - -- — — — * —— * 
— 2 5 
*; ”- * 0 
- 
2 
* 


— 
rr Eng 


—äͤ— 


rr 


416 Of Forticn EX HAN ORS. 
tage of three Farthings in a Louis d'Or to bring it to 


the Mint, the Advantage of 94d. in a Guinea, ov | 


above, may have been ſufficient to bring the great: 
Quantity of Gold which has been coined in theſe laſt 
fifteen Years, without any foreign Silver“. 
Some Years ago, the Portugal Moidores were re- 
ceived in the Weſt of Eugland at 28 5. apiece; upon 
Notice from the Mint, that they were worth only 
about 27 5. 7 d. the Lords Commiſſioners of the T rea- 
ſury ordered their Receivers of Taxes to take them at 
no more than 275. 6 d. 1 „ 
Afterwards many Gentlemen in the Weſt ſent up 
to the Treaſury a Petition, that the Receivers might 
take them again at 28 5. and promiſed to get Returns 
for this Money at that Rate, alledging that when 
they went at 28s. their Country was full of Gold, 
which they wanted very much: But the Commil- 
ſioners of the Treaſury conſidering, that at 285. the 
Nation would loſe 5 d. apicce, rejected the Petition. 
And if an Advantage to the Merchant of 5 d. in 285. 
did pour that Money in upon vs, much more hath an 
Advantage to the Merchant of 944. in a Guinea, or 
above, been able to bring into the Mint Great Quan- 
tities of Gold without any foreign Silver, and may 
be able to do ſtill, till the Cauſe be removed. 
If Things be let alone till Silver Money be a little 
{carcer, the Gold will fall of itſelf; for People are 


* As France always had the Balance of Trade with England on 


their Side, theſe 1,400,000 Louis d' Ors apparently came for fetching 


Silver, and cannot be conſidered as to have been of any Advan- 


tage to England. It is no Wonder that the Advantage of three 
Farthings in a Louis d'Or ſhould bring them into the Mint in 
England, ſince he who brought it in was at no Charges; and what 

he received back thereby became the Coin, which no Body would 
| refuſe to take: But it is a Queſtion with me, if ſuch French Coin, 
exact in Weight, might not as well have been ſuffered to circulate 
for its full Value of 175, and one Farthing a-piece, than to pro- 
claim them to pais. not above 17 s. which would have ſayed the 


Government 2bout o . Charges of minting. Univ. Mer ch. | 
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already backward to give Silver for Gold, and will, in 
a little Time, refuſe to make Payments I in Silver with- 
out a Premium, as they do in Spain; and this Pre- 
mium will be an Abatement in the Value of the Gold: 
And fo the Queſtion is, whether Gold ſhall be lowered 
by the Government, or let alone till it falls of itſelf, 
by the Want of Silver Money? 

It may be ſaid, that there are great Quantities of 
Silver in Plate, and if the Plate were coined, there 
would be no Want of Silver Money: But I reckon 


that Silver is ſafer from Exportation in the Form of 
Plate, than in the Form of Money, becauſe of the 


oreater Value in Silver and Faſhion together ; and 
therefore I am not for coining the Plate, till the Temp- 


tation to export the Silver (which is a Profit of 2 d. 


or 34. an Ounce) be diminiſhed : for as often as 
Men are neceſſitated to ſend away Money for anſwer- 
ing Debts abroad, there will be a Temptation to fend 
away Silver rather than Gold, becauſe of the Profit, 
which is almoſt four per Cent. And for the ſame 
Reaſon, Foreigners will chooſe to ſend thither their 
Gold rather than their Silver. 
All which is moſt humbly ſubmitted to your 
Lordſhips g great Wiſdom. 
Is AAC NEWTON. 
Mint-Office, Septem- 
r 21, 1717. — 


LECT, . 


Of the Par of Exchange, and Sir Tac Newton! s Me- 


thod of aſcertaining it; with the Method of keeping 
Accounts in thoſe Places on which Exchange Nego- 
tiations are uſually made. 


* the Par of Exchange is meant the preciſe 
Equality between any dum or Quantity of Erg- 

F Money, and the Money of a foreign Country, into 
which it is exchanged, Kegard being bad to the 
Ee Fineneſs 
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Fineneſs as well as to the Weight of each“. Univ, 
Mer. P. 77. 8 5 | 
2. When Sir Iſaac Newton had the Inſpection of 


the Engliſb Mint, he made, by Order of Council, 
Aſſays of a great Number of foreign Coins, to know 
their intrinſic Values, and to calculate thereby the 


Par of Exchange between England and other Coun- 
tries; of which a Table is given by Dr. Arbuthnet : 
And he ſays, you may thereby judge the Balance of 
Trade, as well as the Diſtemper of a Patient by tne 
Pulſe. And this, it ſeems, induced Monſ. Dutot, in 
a late Book intitled Reflexions politiques ſur les Fi- 


nances, to follow the ſame Path in calculating the 


Par of Exchange, and to fay, that the Balance of 


Trade may be thereby as well judged of, as the Wea- 


ther by a Barometer. Univ, Mer. P. 45. 


Pai ſe dit de l'égalité des monnoyes entr'elles, c'eſt a dire, 
de ce qu'il faut donner d'une ſorte d'eſpece pour y rencontrer juſte 
la valeur d'une autre. Saw. 85 
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426 Of Foxzron EXCHANGES. 


The Silver Coin contains eleven Ounces two Peny. 
weight fine Silver, and eighteen Penny weight of Alloy 
in the pound. 

The firſt Column of che Table expreſſeth the Fine- 
neſs of the aſſayed Piece; the Letter B. ſignifying 
better, and W. worſe than the Engliſh Standard. 

The ſccond Column, the abſolute Weight of the 
Piece. 

The third Column, its Standard Weight, or 1ts 
Quantity of Standard Metal. 

The fourth Column, its Value in Eugliſb Money. 

For Example, in the ſecond Article of Silver Coin, 
the new Sevile Piece of Eight is 14 Pennyweight in 
the Pound worſe than the Engliſh Standard Weight ; 
13 Pennyweight 21 Grains and 15 Mites of Sterling 
Silver; and is in Value 43 4. .11 Parts of a Penny“. 

In the Royal Mint, a Pound of Standard Gold is 


cut or divided into 44% Parts, each a Guinea, at 


which Rate a Guinea will weigh 5 Pennyweight 9 
Grains .4382 Parts, 

They were firſt coined in 628 Charles II. Reign, 
and went for 205. and had their Name from the Gold, 


whereof they were made; being brought from chat 
Part of Africa called Guinea, which the Elephant on 


1 likewiſe denotes. Univ. Merch. P. 76, 77. 


In Holland, or the Seven United Provinces, - 


Fe are kept in Guilders, Stivers, and Pen- 


nings; one Guilder being equal to twenty Stivers, 


and one Stiver to ſixteen Pennings, or two Groots, 


or Groſs: Six of their Guilders they reckon equal to 


one Pound, or twenty Shillings Flemiſo; on which 
laſt, the Exchange betwixt London and thoſe Coun- 
tries is always computed, and not on the Guilder, 
Ong they are, by the above Account of the ſeve- 


11 o z. 2 dwts, is 222 dwts. from which deducting 14, there 


remains 220% and therefore if 222 makes 2202 then 14 (the 
Weight of the Seville Pieces of fight in the Table) will make 13 
dv/ts. 21 gr, 15 mi. (in the Standard Weight in the Table) which 


at 62 . for 20 quts. (an Ounce Sterling) is 43700» the Value in 


the | able. 


oa 
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ral Denominations, eaſily reduced one into the other. 
The real Species are the Rix-Dollar, valued at fifty 
Stivers; and the Ducatoon, equal to ſixty-three Stivers. 
But though this be the current Value of that Piece, 
it is received at the Bank of Amſterdam only at ſixty 
Stivers, which makes the Difference, called Ago, 


really of five per Cent. between Bank and current 
Money. 


Ihe Par of Exchange between Engl; 5 and Dutch 
Money is eaſily found thus: As by Sir Iſaac Newton's 


Table (P. 419.) the Ducatoon of Holland is worth 
intrinſically bd 39 Engliſh, which is received at 
the Bank, as hath Peer already ſaid, at ſixty Stivers, 


or three Guilders, and conſequently i is equal to ten 


Schillings Flemifh ; therefore by the Rule of Three, 
as 654. . 59 Engliſh is to 105. Flemiſh, ſo is 240 d. 


Engliſh to a fourth Number, which will be found to 
be 365. .49 Flemiſh, and ſo much Bank Money at 


py voy ſhould be received for one Pound, or 240 
Pence Sterling : This is the real Par, and whatever 


is received more or leſs than this, is Gain or Loſs to 


England. 1 


In this and the following Calculations of the Ply, 
Regard is had only to the coined Silver of the ſeveral 
Countries, and not to the accidental Price or Value 


that Silver in Bullion may be; for this never is _ 
the ſame. Univ. Merch. P. 78. 

5, In Flanders, or the ten Provinces, Accounts are 
kept either as in Holland, or in Pounds, Schillings, 
and Pence Flemiſh; one Pound Flemiſh being equal 
to twenty Schillings, and one Schilling equal to 


twelve Pence; the Rix- Dollar here is only forty-eight 


Stivers. In reducing the Money of this Country into 
that of Holland, it muſt be obſerved, that one Pound 
Flemiſh, as it is called, is equal to ſix Guilders; and 
of Conſequence, one Schilling Flemiſb is equal to ſix 


Stivers, or twelve Groſs; one Stiver being equal to 
two Groſs. 


Antwerp having been formerly the chief City of 
Trade of the whole ſeventeen Provinces, we exchange 


even 
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even upon Holland to this Day in Flemiſh Money. In 
ſome Parts of Flanders they divide the Shilling into 


Patars inſtead of Pence, fix whereof go to a Shilling, 


*The Par at Antwerp 1s the fame as at rand which 
fee in the following Paragraph. _ 


6. In Hamburg h. Accounts are kept in Marks Lubs, 


3 Schilling-Lubs and Phennings, Pence, or Deniers; 


or in Pounds, Shillings and Pence Flemiſh, 


12 Phennings _ \ We - A'Schilling-Lub. 
13 Schilling-Lubs _ A Mark. 
2 Marks | A Dollar. 
Marks or 48 „ 4 | 
. Schilling-Lubs > make 4 A Rix: dollar. 
6 Schilling-Lubs 1 x Schilling Flemifþ, 
' Phennings 1 Groot Flemiſh. 
z Marks II Pound Flemiſb. 
8 Fend Schillings 5 I Rix- dollar. 


But there is a Difference between Bank-money and 


Hamburgh Currency; Bank-money being 16 per Cent. 
better. In Exchange for London, they give ſo many 
; Shillings and Groot 7 *lemiſh for one Pound Sterling. 


The old Dollar of Hamburgh Money (the Rix-dollar 
above mentioned) ſtands in the Table (P. 421) va- 
lued at“ 54 d. 92; therefore to find the Par of Ex- 
change, fay, as 544. .92 is to 8 Flemiſh Schillings or 


one Rix-dollar; ſo is 240 d. to a fourth Number, 


which will be found to be 345. 11 d. but in the Book 
lately publiſhed, called the Britiſh Negotiator, the Par 
is faid to be 355. 674. and in Caſtaign's Paper here- 
after mentioned, it is ſaid to be 355. .17 

5. In France, Accounts are kept in Livers, Sols, 


and Deniers; one Livre is equal to twenty Sols, and 
one Sal is 12 Deniers. | 


* At Hamburgh the Bank Dollar muſt weigh exactly two Loot, 
or an Qunce, which correſponds with eighteen Pennyweight eigh- | 
teen Grains J. anden Weight : Whence it is evident, that the ſaid 


Dollar, by which the Par of this Table has been calculated, muſt 
: have been unde er Weight, . Un Ri'o, Merch, P. 47. 


In 
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In exchanging with that Country, we pay ſo many 


Pence Sterling for their Crown, by which Crown ia 


always meant three Livres or ſixty Sols, though they 
have not always any coined Piece of Silver preciſely 
of the Value of three Livres; therefore this ideal or 
nominal Crown is to be diſtinguiſhed from the coined 


or real Piece of Silver, which paſſes likewiſe under 


the Name of a Crown or Ecu, but for Dictinction- 


fake is called un Ecu d Argent, or Ecu blanc, or 4 


Crown of fo many Livres; for this Crown in Specie 


may be double that of Account or Exchange, as it 


really happens to be at this Time; and conſequently 
the Crown in Exchange is paid in France by the half 
of that real or ſpecie Crown, 

The Exchange between France and other Countries 
varies more than any other, owing to the trequent Al- 
teration of their Coin, which is done by the King's 


Arret, wherein he declares and orders, how many 


Crowns in Specie, or Livres, Sols and Deaiers are to be 


coined at his Mint out of the Mark, as they call it, or 


eight of their Ounces of Silver; but this Mark is only 
7 02. 17 dwt. 12 gr. Engliſh Weight ; which at 55s. 2d. 
per Ounce, is worth only 27. 8 14 Sterling. By 
the laſt Arret in France, 15 June 1 726, the King or- 
ders, that there ſhould be coined out of the Mark 
8 Crowns, each Crown to pats for {ix Livres, that 
is, the Mark, when coined, to paſs for fifty Livres 
five Sols; from whence we have this Equation, that 
fifty Livres five Sols French are intrinſically worth or 
equal to 2 J. 84d. from thence may be had the Par of 
Exchange on the Crown or three Livres French; for 


if fifty Livres five Sols be equal to 27. 8:4. Engliſh, 


three Livres French muſt be equal to 29. 149d. Eng- 


liſo, and whatever is paid more or lets than this is 


Loſs or Gain; and conſequently, as the Courſe of 


Exchange then was, by the Account ſubjoined from 


Caſtaign's Paper, France had the Advantage of about 
ten per Cent, This ſhews their Ignorance who, in 


Books printed on this Subject, pretend to note the 


Har of Exchange with France, as if their Coin remain- 
ed 
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ed always the ſame; whereas there is no other Wa 

than by an actual Aſſay, and weighing their Species 
at the Time, or ſeeing the King's Arret ; and indeed 
that Exchange is ſo variable, that I have known it 
within the Space of but a few Years, from 5 d. Eng- 


liſb to near 60 d. for their Crown of three Livres; 


the firſt indeed was payable in their Bank Notes, then 
in great Diſcredit, viz. Ann. 1 720. - Univ. Merch, 
80, 81. 


Rials new Plate, or ten of Vellon. The Piſtole of 
Gold is equal to four Pieces of 3. A Rial of Plate 


is worth 34 Maravedies of Plate, as a Rial of Vellon 


1s worth 34 Maravedies of Vellon; ſo that thoſe 


two Terms of Plate and Vellon in Spain, not only 


ſignify the different Metals of Silver and Copper, but 
the Difference in Accounts of Money, for the Piete 


of t, which makes only 272 Maravedies of Plate, is | 
equal to 510 Maravedies of Vellon ; fo they ſay | 


Rial of Plate, or a Rial of Vellon; a Maravedies of 
Plate, or a Maravedies of Vellon; though the laſt is 
only a {mall Copper Coin. 


The Dollar or Piaſter, which formerly went for 


eight Rials, is now 00 to ten; ſo that London 


exchanging upon the Piece of Eight Rials on that 
Country ſtill as formerly, the Alteration in the 
Courte of Exchange ſhould be in Proportion thus: If 
ten Rials of Plate, or a Dollar, be worth 5475 Sterling 
(the Value of the Piaſter in the Table, P. 419.) what = 


is eight Rials worth? Anſwer, 43.2 d. 
In the Table ſtands firſt a Piaſter of Seville, weigh- 


ing 17 Penny weight 12 Grains; whereupon the Par of 


Exchange is calculated. Then 1000 Piaſters in Lon- 
don ſhould weigh 875 Ounces: But it is notorious 


that 1000 Piaſters in Spain go at 117 Marks 2 Ounces, 


and in Londen ſeldom turn out above 867 to 869 
Ounces. The exact Weight of a Piaſter in Spain, at 


preſent, is 15 MAarmes, and fo 1000 weighing 117 
Marks 


3. In Madrid, Cadiz, Seville, and all Spain, - 4 
counts are kept in Maravedies, 34 of which make a 
Rial, and 272 are equal to a Piaſter, or Piece of 
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Marks 1% Qunce, will paſs for full Weight in their 
Payments; whereby it ſeems to be clear, that the 
Piaſter which Sir Jaac Newton made uſe of, and cal- 
culated the Par by, has been over-weighty. 

Or if it was a Piaſter of an older Date, when out 


of a Mark of eight Ounces, eleven Pennyweight, 
four Grains, were coined fixty-ſeven Rials, and eight 
made a Piaſter, then 1000 Piaſters, full Weight, 


correſpond to 11947 Marks at Cadiz: And ſo as 
1174 Marks at Cadiz make 867% Ounces at London, 
1000 Piaſters, or 17,350 Pennyweight, 11973 Marks 
: correſpond to 17 Penny weight 16 Grains a Piaſter, 
and then it was too light. Univ. Mer. P. 81, 46. 


9. At Leghorn they keep their Accounts in Livres, 


Sols and Deniers, or in Crowns of Gold, which is di- 

vided into 20 Solds, each Sold into 12 Deniers. A 

Crown of Gold, which they mark thus E, is divided 
otherwiſe into 7+ Liras. 

They exchange upon the Dollar, or Piece of Eight, 
the Par of which with England is 54d. A Dollar or 
Piaſter of Exchange is equal to fix Liras or Livres ; 
a Ducat makes ſeven Liras. 

10. At Genoa they keep their Accounts in 1 Livres, 
Sols, and Deniers, as at Leghorn. They exchange 
upon the Piaſter or Dollar of five Livres ; the. Par of 
which is 54 4. Sterling. 

11. At Venice they keep their Accounts in Liras, 
Soldi, and Picoli or Livres, Sols and Deniers current, 


and reckon 12 Deniers to the Sol, and 20 Sols to a 


Livre. But in the Bank, or the Bankers, keep their 
Accounts in Livres, Sols, and Groſſes, reckoning 12 
Groſs to a Sol, and 20 Sols to a Livre; and every 


Livre they value at 10 Ducats Banco or 12 Ducats 


Current. 


So that they have two Sorts of Ducats, one Banque, 


and the other Courant, the latter 20 per Cent. worle, 


or as the Agio rules, than thoſe called Bank Ducats; 


each of them is divided into 124 es or 24 e 
or bx Lias .; Bols. 
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A Sequin being equal to 17 Liras, and worth, by 
Sir Jſaac's Table (P. 424) 985. 5.7d. Sterling: Say, 
if 7 Licas give 98. 5. 7d. what will 7 Liras 8 Soldi 
(a Ducat of Bank) give? Anſwer, 49.492 d 
12. In Liſbon Accounts are kept in Reas, account- 
ing 1000 Reas to what they call a Millrea, and ſepa- 
rating the Millrea. from the Reas thus: 976 w 859, 
which ſignifies 976 Millreas, and 859 Reas. 


The Millrea is no real Coin but Money of Account. 
A Cruſado of Silver is 480 Reas. But as moſt Pay. 


ments are made in Gold, and few or none in Silver, 
the Moeda being worth only 26 5s. 10. 4d. (ſee the 
Table, P. 424.) the Rule to find the Par will be as 
follows: If 4800 Reas (for ſo many are in a Moeda) 


give 265. 10.4d. what will 1000, or one Millrea 


give? Anſwer, 5s. 7.166 d. which is near 2 per Cent, 
in our Favour. —© 


13. The following Table needs no Explanation to 


Merchants; but others are to be informed, that it is 
a Copy of a Paper uſually printed twice a Week by 


an eminent Exchange Broker, or by one who was 
daily informed by the ſeveral Dealers in Exchange, 


of the current Pieces of the Monies of the ſeveral 
Countries we deal with that way, and is looked upon 
to be very exact. „ 

There are different Ways among Merchants of ne- 
gotiating Bills of Exchange, according to the Cuſtom 
of the Countries abroad on which they are drawn ; for 
Example, if a Bill be demanded on Amſterdam, Rot- 
terdam, Antwerp, or any other of the ſeventeen Pro- 
vinces, or on Hamburgh, the Negotiation is always 

meant to be on the Pound Sterling ; and then the 
Queſtion or Bargain to be made is, how many Schil- 
lings and Pence Flemiſb are to be received in thoſe 
Parts for each Pound Sterling; and as this varies ac- 
| cording to the Demand, and one receives ſometimes 
more, ſometimes leſs, it is termed by ſome Writers 
on this Subject of Exchange, giving the certain for the 


uncertain, though not ſo properly. On other Coun- 


tries it is the Reverſe of this, for a Piece of a certain 
_ ps . Value 
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Value or Denomination is ſtipulated to be delivered 


abroad, and the Agreement to be made is, how much 
Engliſh Money is to be paid here for that Piece of fo- 


reign Coin. Thus we exchange with France on their 


Crown or three Livres Tournois; with Spain on their 


Piece of Eight; with Portugal on their Millrea, &c, 


as may be een in the Table ju! joined. 


It is to be obſerved, that the Value or Prices of Eng- 


liſß Money towards the right and left Hands, are the 


Rates at which Bills were actually negotiated on the 
Exchange of London on the Days mentioned at Top; 


and that the Middle Column is the Par, or intrinſick 
Value, by which may be known at any Time which 
has the Advantage, this or the Country we exchange 
with. 


Courſe of Exchange by Caſtairn' s | 
Paper, 28 March 1729, calculated change, May 243 
upon Silver at 5 5. 2 4. | 79S, 
| | Flemiſh J. . 

3 57 ry 4 
Amsterdam 34.0 | 36.5 9 15 ; at Sight. 
Rotterdam & for 11. St. J 34 | 36. 35 5 
Antavers: (: | 55.3 4 + No Price. 
Hamburgh | RS 33.7 | 35-17 | 379 

| Englihh d. | | d. 
Madrid for a Piece of Eight 43.5 43.2 397 
Genoa for a Dollar —— 5475 | 54, — 4 
Leghorn for a Dollar —— 54 — 54. 12 a 5. 8chs. 

Venice for a Ducat of Bank ons 49-492 | 49a 5-Bths. 

925 = F 30 ½ 1 Day's. 
Paris for a Crown of 3 Livres © 29.139 13 

% . . I 305 2U0ance. 
Liſbon for a Millrea— 66.— | 67.169 | 62 
F f ere 


Courſe of Ex- 


ale not reſident at Anſlerdan, it is the ſame in Reſpect to London - 
an. 
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Of the Bank of Amſterdam and Rotiendim, and 


Method of calculating the Dutch Exchanges. 


\HE Bank of Amſterdam, ſuppoſed the moſt 
conſiderable and richeſt in Europe, on the 31ſt of 


1 . — 1609, was eſtabliſned by the Authority of 


the States General, under the Direction of the 552 


maſters of this City, who are Security for the ſame, 


and conſtituted tbhemſelves perpetual Caſhiers of its 
Inhabitants, to whom it is of the greateſt Conveniency 
and Service, as Millions may be paid in a Day by the 


ſimple Aſſignations of a Draught on it, without the 
Intervention of any real Caſh. | 

The Funds of this Bank are related to be ſo great 
as is hardly credible, many Authors quoting their Va-. 


lue to be ar leaſt that of three thouſand Tuns of Gold; 
and theſe, rated at 100,000 Guilders per Tun, make 


at only 35 Shillings per Pound Sterling, the prodi- 


glous Sum of 28,571,406 4 * butas this Value is 


unaſcer- 


* The Bank of A»fleriam has the Fame of more Treaſure 
than any other. the Frexch Author of the Eſſay on Commerce 
ſays its Cavital is 400,000,000 of Guilders ; and the Amſterdam 
Edition of that Book 1 is noted in the Margin 8 or 900,000,000, 
which amounts to 80,900,000 Sterling, Dawenant ſeems aſſured 
that it is 26,000,090 Sterling effe&tual Money Gold and Silver in 


Bank, and that their TranſaRtions are not with Money, but by 1 


Alignments. But as ſuch Aſlignments cannot be made out, but 


with or be the Intervention of thoſe that keep Accounts with the 


Bank, it then we can make a ſhrewd Gueſs at their Number, it 


may be nearly concluded what the Sum amounts to: as it is not to 


be preſumed that any Money can be in the Bank but what ſome 


Body muſt ſtand Creditor for. Now it is known, that though 
4m/ierdam has, in Proportion to its Inhabitants, more Merchants 
than London, yet as London contains four 10 one more People than 


| Amflerdam, there are more Merchants and Men of Buſineſs Who 


keep Accoun:s with the Bank. The utmoſt which appear in the 
| Len on DireGo:y are 2800, and mott probably at Anſterdam not 
half lo many: And though many have Accounts in the Bank who 


9 


and 


and 
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unaſcertained, I ſhall give Sir William Temples Opi- 
nion of it, inſtead of my own, who ſpeaking of this 
Bank, in his Remarks on the State of the United Pro- 
ences, ſays: In the City of Amſterdam is the Bank, 
« ſo celebrated in all the World on Account of the 
% Greatneſs of its Treaſure, which exceeds that of all 


others hitherto known, real or Imaginary. The 
«© Place where it is lodged i is a great Vault under the 
_« Town-houlſe, provided with Doors, Locks, and 
« every other Security neceſſary for its Safety and 
% Prelervation: And it is certain, that whenever 
any one goes to ſee the Bank, he will find there a 


c very great Treaſure in Bars and Ingots of Silver, 
« Plate, and an incredible 


« in Effect they are; though, 


as there 1s none but 


% the Burgo-maſters "who have any Direction in this 
*© Bank, and as there is no one who keeps any Ac- 
count of what is brought in or carried out at dif- 
„ ferent Times, it is impoſſible to know, or even 
« gueſs, with any Exactneſs, the Proportion there is 
between the real and imaginary Treaſure of it, as 


« it does not ſolely conſiſt in the effective Gold and 


1 Silver, but alſo in the Credit of the City, and of 
e the State, of which the Funds and Revenues are as 
e great as that of ſome Kingdoms, and it is obliged 


« to be an{werable for all the Money brought in. 


„The ereateſt Payments made between the Mer- 
cc chants of this City are in Bank-bills; fo that it 


e may be ſaid, that this Bank is properly the general 
ce Cheſt in hich every one incloſes his Money, be- 
e cauſe they deem it there to lie in greater Security, 
both for paying and receiving, than if they had it 


jn their own Coffers; and the Bank is fo far from 
being obliged to pay an Intereſt on the Money de- 


* 


* 


* 


poſited in it, that what 1 Is there 15 worth more than 


and if it was even admitted that there were in Anerdam 3000, 
and cach of theſe to have on Advance 10, 00 Guilders, the 


Amount is 30,000.000 of Guilders ; ard, if 29,000, $0,099,000. 


Viv. Merch. . 32. 
1 2 e the 


Quantity of Sacks full of 
« Metal ſaid to be Gold and Silver, as, I believe, 
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«© the current Money, in which ſmall Payments are 


„ handily made, becauſe it neither admits nor re- 
<« ceives any Caſh, but of the beſt and moſt valuable 


Species, and thoſe that are moſt current as well in 


“ Germany as in the [ow Countries.” 

By its Eſtabliſhment it is ordained, that the Pay- 
ments of Bills of Exchange and wholeſale Goods 
ſhall be only in Bank, except the Sum be under 300 
Guilders, and nothing leſs than this can be wrote into 
Bank, without paying ſix Stivers (except it be by the 

Eaſt and Meſt India Companies, who are exempt from 
this Duty, and may write in what ſmall Sums they 
pleaſe); ſo that the Debtor is obliged to carry his 
Money in there, and the Creditor from thence to re- 
Seide it. 

The Payments are made by a Gimple Transfer, or 


Aſſignation of one to the other; ſo that he that was 


| Creditor on the Bank Books before, becomes Debtor 
from the Moment he has aſſigned any Sum to ano- 
ther, who 1s wrote down as Creditor in his Room. 


Although the Bank of Auſterdam has no Account 
of current Caſh open hke that of Venice, this does 


not hinder errut! its Regulation) but that 
it ſometimes makes Payments in ready Money; and 
there are particular Caſhiers without the Bank who 


make theſe Payments for an Eighth per cent. that is 
to ſay, two Stivers and a halt for a hundred Guilders. 


This Contravention is tolerated as beneficial to 
Trade, foraſmuch as ſometimes one is obliged to 


make a Payment in effective Money, more eſpecially 
in retail Affairs; and it is often that ſome Perſons 


are better pleaſed to have their Caſh ready for Uſe 


elſewhere than in the publick Bank, either for Negoti- 


ations, or to pay Bills of Exchange, when their ex- 


preſs Tenor is to be paid out of the Bank, that is, in 


ready or current Money. 


It is by this Bank, that the City of Amſterdam is 


ſupported in ſo much Splendor and Magnificence, 
and, without interrupting Commerce, poſſeſſes the 
greateſt Part of the Caſh of 1 its Inhabitants, who are 

| not 
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not leſs rich for having their Fortunes in the Bank, as 


they may convert them into rea dy Money whenever 


they pleaſe, and again bring them 1 into Bank when it 


ſhall be agrecable. 


And to carry on this Sort of Buſineſs or Exchange, 
an Application need only be made to ceriain Mer- 
chants, or particular Caſhiers, who are commonly to 


be met with between Ten and Eieven o'clech at the 


12 


Dam, or before the Town houſe or Bank, with 


whom the Negotiation may be adjuſted for en £ gio 
or Diſcount, which they ende vor to ect on the 


higheſt Terms when they are Severe, and on che 
loweſt they poſſibly can when they hy. 
The Difference between buying and telling! is or- 


dinarily from a Sixtcenth to an Eighth Per cert, and 
the Agio varies from three to ſix per cent. ſometimes 


more, at other Times Jets, according to che Difference 
in Exchange, or the Scarceneſs of the 8 eie 
When a Payment is made in Dacalcons or Nix- 
Dollars, and not in a ſmall Kind of Money, leſs is 
given for the Agio, becauſe the large Coins : are recei- 


ved at the Bank. 


Thele Sorts of Negotiations are likewiſe made at 


the Bourſe, or at Home between Merchant and Mer- 
chant, with or without the Intervention of Brokers, 
who have one per Mil. for their Pains, paid equally 


between the Buyer and Seller. 

io have an Account opened for a Perſon in the 
Bank, he muit pay io Guilders for once only. 

The Bank only receives Ducats of Gold, Duca- 


toons, Rix-Dollars, old Louis d'ors, and other fuck 
like Species: and they have reduced the Ducatoon to 
60 Stivers inſtead of 63, as they paſſed in ready or 


current Money, the Rix Dollar to be 48 from 50, 
and other Sorts of Coins in Proportion. 
The Bank never engages for the Species it receives, 


but on the Footing of 5 er cent. under their common 


Value in current "Money, diz. the Ducatoon at the 
Value juſt now mentioned, which is the irue Ori 
nd ginal 
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ginal of the Agio, and which conſequently muſt be 
9 per cent. 
Ingots of Gold and Bars of Silver are likewiſe de- 
poſited there, of which the Price is regulated accor. 
ding to their Value after the Aﬀay which is made by 
the City Aſſayer; and all Sorts of Species of Gol 
and Silver are alſo depoſited, and principally Dollars, 
for which the Bank gives its Receipts called Receipt: 
of Mexican Dollars, and which are e nego- 
tiated at Change. 


Thoſe Who have Cath 1 in \ Bank may draw | it out 


whenever they pleaſe on paying a ſixteenth per cen. 


for the Care of it; and if at the Time of taking it 


out, the Agio ſhould be under g per cent. the Tres- 
ſurer will pay the Difference, foraſmuch as that when 


it was received, there was charged on 1t the five per 


: cent, 


vers, and Pennings; of which 20 Stivers make a 


Guilder, and ſixteen Pennings or Deniers, a Stiver. 


Any one drawing on the Bank more than he has 
there, i incurs a ena of 3 per cent. on the Sum he 
Overdraws. 

The Bank is ſhut up twice a-year, viz. in January 
or Telruaty, and in Fuly or Auguſt, and remains lo 
eight, ten, or fifteen Days, during which Time the 
Buo! «Ss are balancing. 


It is {but up beſides, on the Feaſts of Eaſter, the 


eee and Ciriftias, and cn Faſt Days, and about 
he 22d of 24 eber, when the Fair begins. 

If the fix Days of Grace, which are allowed on Bills 
of Exchange, happen to expire whilſt the Bank is 
mut, the Bearer of them is in Time to proteſt them, 
in caſe of Non-payment, the ſecond or third Day at- 
ter its Opening. 

Whenever any Difference happens between Mer- 
chants and Tradeſmen about the Bank, it ſhall be 
ſummarily fettled by the Commiſſioners named for 


this Purpoſe by the Magiſtracy of Amſterdam, 


The Books of the Bank are kept in Guilders, Sti- 
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The Bank makes no negotiable Bills, but gives Re- 
ceipts for Effects depolited, which may be fold : For 
Example, a Perſon having 1000 Louis d'ors of the 


Sun (which are commonly worth from Guild. 11.8 to 
11.14 current Money) and wanting ready Caſh, en- 
deavours to ſell his Gold, tor which he is only offered 
Guild 11.8; but reſolving not to admit this low 


Price, in Hopes of a ſpeedy Riſe he carries them to 
the Bank, which takes them on the Footing of Guild. 


10.14 ench, making Guild. ; 0,700 Bank Money, of 


which he may diſpoſe, deducting halt per cent. that he 


muſt allow for a ſix Months Care of it, as cuſtomary; 
and if during that Time the Louis are in demand, he 


withdraws them or ſells his Receipt, as he thinks pro- 


per : but if, on the contrary, they fill Keep low, the? 


with an Appearance of ſoon riting, he carries his Re- 


ceipt to the Bank, where they debit his Account in 
the proper Office, Guild. 53.10, for the half per cent. 


mentioned in the Receipt, and on theſe Terms he 
may prolong the Depoſit to the Time it ſuits him to 
withdraw it, paying every ſix Months the aforeſaid 
Sum; and this is the only Caſe in which the Bank 


gives Receipts that are negotiable, And if the afore- 
laid one is fold, the Buyer, before he can make ute of 


its Value, muſt reſtore to the Bank the 10,700 Guild, 


advanced, and the half per cent. 


If a Man wants to know what has been wrote in on 
his Account, he muſt go to the Bank between Seven 
and Eight in the Morning, and if he lets this 4215 
lapſe, he muſt pay two Stivers; and if he delays it 


till after Nine, he muſt pay Six Stivers. 


The Officers of the Bank are paid by the City; and 
all that is received tor correcting Accompts, Retarda- 


tion of Hours, and Forfeits, is ; for the Poor. 


The Bank obſerves the following Rules, which it 
is neceſſary for thoſe who keep Calh there to be ap- 
priſed of. 

1. No one can diſpoſe of his Money paid! in, till 
the next Day, except he pays half per cent. upon the 
Sum he deſigns to draw out the ſame Day; for Ex- 

— ample, 
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ample, if I have got wrote in 6000 Guilders, and 


oy a mind to draw out 4000 of them the ſame Day, 
my Note will not pafs, neither then, the ſubſequent 
Day, nor afterwards, tilt I have pou 20 Guilders for 
he ſaid half per cent. 

2dly, There is, however, envoy; three Days 
in the Year, on which the Maney may be dupated of, 
that is brought in the ſame Day, vi the ſecond Da 


after opening the Bank, when it has been ſhut for ba- 
lanciag; and at the Feaſt of Pentecrft, 


591». ', It any more is diſpoſed of han is in Bank. 


the 1 P. nary of 3 per cent. and the Over. draft muſt be 
paid before any Note. 


4th! y, As the Bank ſhuts up twice a year, all who 


have Acconpis open rvit balance with it in fix 


Wecks after opening, er Penalty of 25 Guilders, 


Archly, When an Accoupt i once opened in Bank, 


whatever 1s entered to its Credit coits nothing; and 


formerly oniy a Suver was charged for every Sum 


that went out, or was paid to another; but as Buſi- 


neſs was confiderably augmented in the Yea! 1714, 


and occaſioned a great Number of Clerks to bs add- 
ed to the Bank, for the Diff patck of the Notes brought 


in to be wrote, it was ordained, that inſtead of one 
Stiver, two ſhould be paid from the firſt of February | 


17i5, Which has continued ever ſince, and is always 
charged the firſt Article in a new Accompt. 


When it happens that through Miſtake or Forget- 
fulneſs a Man writes off a Sum to one he is not in- 
debted to, inſt-ad of his Creditor, although he im- 


mediately gives Advice of the Error, and that the 
Sum is not vet entered in the Bank Books, he cannot 
withdraw his Note from the Bank by acknowledging 
he was miſtaken, not even though he carries the Per- 


fon with him in whole Favour the Note is wrote, to 


declate that the Drawer docs not owe him any Thing, 
The Book- keepers will jay, that if he has made a Mil- 
take; the Perſon in whoſe Favour the Error was com- 


mitted muſt credit the other for the Sum the next 
Day, 


Al 


* 
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All thoſe who have any Thing to write in Bank are 
obliged to carry their Notes themſelves, in the ſame 
Manner as thoſe who have Accounts are to go and 
demand the Balance: or if they will fave themſelves 
the Trouble, they mult mpower one of their Compt- 


ing Houle to act for them, which will authorize their 


doing the one and the other. This Procuration coſts 


32 Stivers, which is paid for down, and muſt be re- 


newed at the End of a Year and {ix Weeks; and if it 
ſhould happen that one is obliged to make a pretty 
long Voyage, and has given an Authenticated Procu- 


ration to his Wife, or ſome other Perſon, to make all 


Sorts of Payments, without having left a proportion- 
al Number of Bank Notes, fined i in Blank, to the 
Sums he imagines he may have to pay during 

Voyage, ii the Perſon to whom he has given the faid 
Power ſigns the Bank Notes without havi ing the Let- 
ter of Attorney regiſtered there, none of them will 
paſs : and in this Caſe, the Perion ſo author::ed mult 
carry and leave an authentic Copy oi his Power at the 


Bank, and that he ſigns all the Notes with his Name, 


adding, By procuration of ſuch a one; and the no- 
ting the laid Power cotts : 50 Stivers, which is paid out 
of hand. 

The Time of writing in Bank is from Seven or 
Eight in che IAorning to Eleven; but after Eleven 
to. i hrce, every Note carried in vill coſt ſix Sti- 
vers, and aitcr Three none are admitted. Lex Mercat. 
Fed. 223, WC 

The Bank Money is fixed to be regulated by Du- 
catoons of. 4 Loot 16 Grains fine, at three Guilders, 


or 60 Stivers Bank Money, which pals in current for 


62 Suvers, and lo compound an io of 5 pericent. 
yet as a Quantity of Ducatoons is not aways to be 


met with, the Axio rifes and falls. 8 


But you may bring in ſeveral Kinds of Specie into 
the Bank, and you will have Credit for it at 4, 4, 4, 
per cent, Intereſt for fix Months, and they are kept 
placed to your Accompt fo long as you pay the laid 
Rates of Intereſt, Les, Merc. red. 323. 
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By a Letter dated roth of December 1731, 1 re. 
ceived the following Information from Amſterdam of 


the ſeveral Species that can be depoſited a 
. 


Gold in Cruſades by Marks 22, for which the ank 


makes good, 


At 6 310 F. per Mark. 
been, 3 2 1 F. 19 Stivers more or leſs, 


Silver Species, 
Mexico Dollars, a 


by Marks, F. 22 per Mark at two 

Pillars, 100 Ditto | 3 a- 

__ Sevilians, 100 — ( ove each 
Crowns French 100 Ditto oO Marks 
COLE Silver Species. 
Ducatoons old = i: 
by 200 Pieces, £26 2 15——60 Stivers per Piece. 
weigt.ing Marks %%%; nee 
Ditto new 200 26 3 122 Ditto. 


Rix-Dollars 200 22 5 1 


48 Stivers, Ditto. 


Theſe Species being brought in and left in the 


Bank, mult be renewed every fix Months, and made 


good to the Bank : 
+ per cent. on the Gold. 
2 Ditto on the Pieces of + and Rix- Dollars. 
S * Ditto on the Ducatoons.; ; 
but can be taken out again at any Time, by making 
good to the Bank the above 2, 4, or 2, per cent. over 
and above the Capital. 


The greateſt Loans are made upon Spaniſh Piaſters, 


on which they lend 22 per cent. per Mark, paying + 


per cent, for fix Months; for which ſmall Premium 
you have a Chance for the Riſe during fix Months in 
your Favour, which often happens within the Time, 
and is a great Encouragement for the Trade of Bul- 

 * Univ, Mit. P. 33. 
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lion: And altho' the Premium ſo taken by the Bank 


is ſmall, yet the great Sums ſo lent muſt make the 


Profits very confiderable in the Courſe of the Year, 
and without any Manner of Hazard ; becauſe it is 
not Money, but only Credit, which they lend or aſ- 


ſign you; which Credit, upon drawing out the Bul- 
lion, is reaſſigned. J. P. Ricard in his Negoce de 


Amſterdam. 5 | 
In England“ I have often heard the Merchants 
murmur againſt the Directors of the Bank for not 


doing the ſame as at Amſterdam , for, ſay they, what 


is it they lend but their Notes ? And if Caſh is ne- 


ceſſary, can it not always be coined out of Gold and 


Silver; and truly this ſeems at firſt to ſtrike; but 


when the Charge of Coinage is conſidered (See P. 402.) 
it is hardly to be expected that the Government 


ſhould be expoſed to the loſing of ſuch Sums without 


Limit for a Profit to the Bank of only ; per cent. 
Beſides that the Coinage is limited by Parliament to 


13, ooo Pounds a-year. 
In the Bank of England, the Gold, Silver, and 
Credit, run promiſcuouſly ; but in Amſterdam they 
are ſeparate Things. If at Amſterdam you have great 


Credit, you have no Right to call tor Ducatoons ar 


60 Stivers, as at London, Guineas at 21 Shillings, 


but only he who brings in Money by way of Depolit, 


while he continues to pay for its keeping, has a Right 
to draw it out in the ſame Specie; upon which, in the 


mean while, he ſtands credited, and may aſſign 
againſt that Credit to other People who have De- 


mands upon him for Bank Money, and they may aſ- 


ſign farther. | 


in Proceſs of Time, ſome Inconveniencies reſulted to 


the Public by the drawing of too large Sums out at 
once, which induced the Proprietors, as good Patri- 


ots, to conſent to its being kept there altogether ; or 
| * Univ, Merch. 1 35 ö 
perhaps, 


It is not very likely, that when people firſt brought 
their Money into Bank, they diveſted themſelves of a 
Right to draw it out again at Pleaſure. But perhaps, 


weigbing Marks 
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By a Letter dated roth of December 1751, *I re- 


ceived the following Information from Amſterdam of 


the ſeveral Species that can be depoſited at the Bank, 
VIZ, 5 Ls To 
Gold in Cruſades by Marks 22, for which the Bank 
makes good, RE 1 
8 eh 310 F. per Mark. 
Docks weighty in | F. 19 Stivers more or leſs 


gs 6 06", rn 
1 IT 


by Marks, F. 22 per Mark /With two 
2, Pars, £00 Ditto -- Pieces a. 

SVevilians, 100 Ditto og each 
Crowns French 100 Ditto 100 Marks 


| Sillver Species. 
Ducatoons old ] 


by 200 Pieces, p26 2 15——60 Stivers per Piece. 


Ditto new 200 26 3 12— Ditto, Ditto. 
Rix-Dollars 200 22 5 122—48 Stivers, Ditto, 


Theſe Species being brought in and left in the 
Bank, mult be renewed every ſix Months, and made 
good to the Bank: _ 5 
„„ $a. oh the Goin 
Ditto on the Pieces of , and Rix. Dollars. 
1 + Ditto on the Ducatoon j,, 
but can be taken out again at any Time, by making 
good to the Bank the above +, 4, or 4, per cent. over 


and above the Capital. 1 15 
The greateſt Loans are made upon Spaniſh Piaſters, 
on which they lend 22 per cent. per Mark, paying + 
per cent, for ſix Months; for which ſmall Premium 
you have a Chance for the Riſe during fix Months in 
your Fayour, which often happens within the Time, 


and is a great Encouragement for the Trade of Bul- 


Univ. Merc. P. 34. 
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ſion: And altho' the Premium fo taken by the Bank 
is. ſmall, yet the great Sums ſo lent muſt make the 


Profits very conſiderable in the Courſe of the Year, 
and without any Manner of Hazard ; becauſe it is 


not Money, but only Credit, which they lend or aſ- 


ſign you ; which Credit, upon drawing out the Bul- 


lion, is reaſſigned. J. P. Ricard in his Negoce de 


Amſterdam. 
In England“ I have often heard the Merchants 


murmur againſt the Directors of the Bank for not 
: doing the ſame as at Amſterdam , for, ſay they, what 


is it they lend but their Notes? And if Caſh is ne- 
ceſſary, can it not always be coined out of Gold and 


Silver; and truly this ſeems at firſt to ſtrike ; but 
when the Charge of Coinage is conſidered (See P. 402.) 


it is hardly to be expected that the Government 


ſhould be expoſed to the loſing of ſuch Sums without 


Limit for a Profit to the Bank of only + per cent. 
Beſides that the Coinage 1s limited by Parliament to 
15,000 Pounds a-year. 


In the Bank of England, the Gold, Silver, and 


Credit, run promiſcuouſly ; but in Amsterdam they 


are ſeparate Things. If at Amſterdam you have great 
Credit, you have no Right to call for Ducatoons at 
60 Stivers, as at London, Guineas at 21 Shillings, 
but only he who brings in Money by way of Depofit, 


while he continues to pay for its keeping, has a Right 


to draw it out in the ſame Specie; upon which, in the 


mean while, he ſtands credited, and may aſſign 
againſt that Credit to other People who have De- 
mands upon him for Bank Money, and they may aſ- 


ſign farther, 

It is not very likely, that when People firſt brought 
their Money into Bank, they diveſted themſelves of a 
Right to draw 1t out again at Pleaſure. Bur perhaps, 
in Proceſs of Time, ſome Inconveniencies reſulted to 
the Public by the drawing of too large Sums out at 


once, which induced the Proprietors, as good Patri- 


ots, to conſent to its being kept there altogether ; or 
| Univ. Merch. P. 35. 


perhaps, 
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perhaps, by the Sums depoſited at fixed Prices, and the 
Falls of Gold and Silver, it might happen, that People 
left ſome Parcels in their Hands, which is become a 
fixed Treaſure in the Cuſtody of the Bank; and lince 
the Profit of the Bank is applied to the public Service, 
no Body will blame the Perſons in the Management, 
for mak ing ſome beneficial Uſe of their Wealth. 

.  -"Belides- "the Profit of lending on Gold and Silver, 

it is known that they furniſh the Lombards (Pawn. 

brokers) with Money, Ec. and, how much or little 
they keep in Hand tor thoſe who have Credit, and 
only a Right of aſſigning againſt it, Knowledge of 
the Remainder centers in very few. Yet every Body 


knows, that there always lies a great Treaſure ; and 


while the Depoſitors continue to pay Intereſt, they 


are lure that their Depoſits are preſerved for them in 


their own Bags, ſealed up, ready to be delwered at 
any Time. 
y thus giving Credit in their Books, the Bank is 


not in any Manner expoſed to a Run upon them; bur 
it is for him who maketh the Depoſit to know how 


far he can make ule of aſſigning on the Bank, which 
has its Bounds and cannot extend itfelf beyond the 
Circle of Amftergam Exchange Bulineſs. And altho' 
Amſterdam has made itſelf the greateſt Place for Ex- 
change to moſt of the trading Cities in Europe; and 
all B: "Is above 300 Guilders by Lav muſt be paid in 
Bank Money, which gives a large Fieid for AfGgn- 


ments: Yet it will not go beyond the Amount of 


Caſn, Which would elie ſatisfy the Demands naturally 


occurring to that Number of W way Who keep Ac- 


compts there, and cannot extend its Credit further. 
Whence another Quettion RE ariſe : That as the 
Poſi-fors of Accompts of Gold and Silver brought 
in by way of Depoſit have only a Right to call for 
Specie, how would it be for all other People, who 


have Money good upon their Accompts, in caſe of 


Danger, as of an approaching . Sc.? 
'F here then muſt, doubtleſs, be aſſembled the Ma- 
jority of the People concerned, with Power to call 
their 


* 
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their Truſtees to Account, and to demand a propor- 
tionate Share of what Caſh there is; and, I doubt 
not, but that they have a good Stock of Specie i in Re- 


ſerve for that Purpoſe : But the ſame as in the Cre- 


dit of the Bank of London, much of it might be out, 
and otherwiſe inveſted, perhaps lent to the Public, 
which the Bank of Amſterdam can do with more Secu- 


_ rity than the Bank at London, as it is not equally ex- 
poſed to a ſudden Run upon it. S 


In 1672, when the French Army were in Utrecht, 


the People of Amſterdam thought themſelves in great 
Danger, and were preſſing to draw out! Money from 
the Bank, which accommodated as many as they 


could, keeping all Hands at Work topay out Money : 


But as all could not be diſpatched fo ſoon as they 
wiſhed, ſome fold their Credit at 4 or 5 per cent. Dii- 
count; whereupon ſeveral rich Men appeared to buy, 


which the People perceiving, the Run ſoon ceaſed, 


and the Money was as faſt E in again. Univ, Mere. ; 


. 35, Sc. 


Bank of Rotterdam. 

This Bank is not fo conſiderable as that of Amſter- 
dam, though the Difference in its Government is very 
little. It was eſtabliſhed the 18th of April 1635, and 
keeps Accompts with thoſe Merchants who chuſe it 


in Bank and current Mouncy : the firſt, to pay all fo- 


reign Bills which are in Bank Money; and the ſe- 
cond for the Diſcharge of Negotiations made at Rot- 
terdam on foreign Farts, which are always in current 


Money. Lex Mercat. red. 328. 


Method of calculating the Dutch N 

For the Method of &ceping Accompts in Holland, 
and the Par of Exchange, ſce P. 427. 

Example 1. If London draws on, or remits to Au- 
fierdam 8521. 125. 6 d. Sterling, at 24 Schill. 4% 
Groots Flemijh per Pound Sterling, how many Guil- 
ders, Stivers, and Pennings mult be paid or received 
in Bank Money i in Amte, dam EE 

4 Rate. 


— * 
88 P 
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Rule. Reduce the Price of Exchange into Half. 

groots, which, being multiplied by the Pounds Ster- 
ling, gives the Half-groots therein contained, and for 
the 12 5. 6 d. take 10 f. as the half of 825, and 25. 64. 
as the fourth of that Quotient: Add the whole toge⸗ 
ther, and the Sum total is the half Flemiſh Groots con- 
tained in the Sterling Money; ; Which being divided 
by 80 (the Half-groots in a Guilder) produces the 
Anſwer in Guilders. The 35 Half-groots, equal to 
27% whole Groots=123 Stivers and 12 Pennings; the 


3 of the Half-groot=2 Pennings + as below; which | 
makes 8792 Gulilders 13 Stivers 14 Penninge Bank 


Money of An Merdam. 


Operation. 
J. S. d. Sch. Groots, 
852 12 6 at 34 47 


825 1 
4260 412 
1704 2 
6816 e eee | 
825=1/. Sterling. 
. 702900 
1%. = OHT 


8 i - - 038 


— 


$10)70341155 
Guilders 879235 = $75 Groots = 1 2 Stivers 12 
Pennings : + of the Halt groot=2+ Pennings, which 
| makes the Total 8792 Guilders 1 3 Stivers 145 Pen- 


nings Bank — 


Example it reverſed; or, In 8792 Guilders 13 


Stivers 14 Pennings, how many Pounds Sterling 


Exchange, at 34 Schillings 4+ Pennings per Pound ? 


Rule. Reduce both the -Sum of Dutch Money, and 


the Price of Exchange (which is in Dutch Money al- 
ſo) into one : Denomination, and divide the Sum by 


the 
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the Price, and you have the Anſwer in Pounds Ster- 
ling; and for the Remainder multiply by the Subde- 


nomination of the Pound Sterling (20 and 12) and 
you have the Shillings and Pence equivalent to the 
Fraction. | | Do | 
e Operation. 

Guild, Stiv. Pen. Sch. Pen. 
8792 13 147 at. 34 4 


40 12 
351706 412 
1 8 
2813662 3300 
1 Log 
— (—— | 6600 = | 
66000) 5627312508 52 J. 12 5. 6 d. Sterling. 
l 
1 | | 
173 
132 : 
4125 8 
- 


825100(12 5. 


165 
132 


33 64. 


Here the Guilders are reduced into Groots, by mul- 
tiplying by 40, and for the 13 Stivers, you take in 


26 Groots; 8 Pennings making a Groot, you mul- 
tiply by 8, and take in the 14 Pennings: There be- 


ing 
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ing alſo an half Penning, makes it neceſſary to re- 


duce the Product into, half Pennings, and take in the 
half. 


The Price of Exchange likewiſe being multiplied | 


by 12 and 8, reduces that into half Pennings, and 
dividing the half Pennings in the whole Sum by thoſe 


contained in one Pound Sterling, muſt neceſſarily g give 
the Number of Pounds. 


Example [. performed by another Method. 


Rule: A Schilling Flemiſh being 6 Stivers, and 2 
Groom being = 1 Stiver; you multiply the 34 by 6, 
and for 4 Groots, take in 2 Stivers : And as 1 Stiver 
is = 16 Pennings, and 2 Groots = 1 Stiver; fo half 
a Groot is = 4 Pennings : Therefore multiply the 


Sum of Pounds Sterling by the Stivers and Pennings 
in one Pound, and the Product gives the Stivers and 


Pennings in the whole Sum of Pounds; and for the 


12 5. 6 d. take the half of the Stivers and Pennings 


in one Pound, and for the 2 5. 6 d. take the fourth of 
that Quotient: Add the whole together, and you 
have the Anſwer in Stivers, which being divided by 


20 (the Stivers in a Guilder) the Anſwer is produced 


in Guilders, Stivers, and Pennings. 


Ta Operation; 
E & 4 0% Fab 
$52.12. 6 at 34 4+ 


206 4% 

5112 206 
Pen. 17040 | 
1 213 


Stivers 2000 758 5 3 14% 


l erdam. 
8792 1 3 14% Bank Money of Am- 


Example 
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8 ky Example II. 

To convert the Bank Money of Amſterdam into 
current Money, the Agio being at 44 per Cent. 

The Agio is the Difference or advanced Price be- 
tween the Bank and current Money of Holland, that 
1s, in the preſent Caſe, 104 Guilders 4 current Mo- 
ney, 1s ſuppoſed equal to 100 Guilders Bank Money. 
Quære, How much current Money will 8792 
Guilders, 13 Stivers, 41 Pennings Bank Money of 
After aam make, Agio at 44 ? 

The Queſtion ſtated according to the Rule of Pro- 

ortion runs thus: | 

As 100 Guilders Bank Money, is to 104 Guilders 
current, ſo is 8792 Guilders, 13 Stivers, 4 + Pen- 
nir.2gs Bank given, to the required current Money. 
But as this Work may be greatly abridged by the 
common Rule for computing the Rate of Intereſt 
upon Money, it is needleſs to ſhew the tedious Me- 
thod by the e Rule of 


Guild. Stiv. Pep. 


5792 13 42 
1 4 
236170 13 2 
CE 2198 3 5 
1 ＋ 2 2 000-3 106 x 
1010) 384467 18 1+ 
| 3 20 8 
8792 13 42 Bank Money. 
384 13 93 Agio. 13058 
15 


9177 6 14 Current Money 3 
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To reduce this again into Bank Money, ſay, by 


the Rule of Proportion, as 104 Guilders 3, current 

Money, is to 100 Guilders Banco ; ſo are Guilders 
9177 6 14 Current Money, to Guilders 8792, 13 
Stivers, 4+ Pennings Banco. 

Uſance in dealing in Bills of Exchange at Aunſter. 
dam 18 not reckoned there as in many other Places, 
either preciſely 30 Days or 31, or 28, or 29; but 
their Uſance is drawn on a certain Day, and is payable 


the ſame Day in the paying Month, without regard 
to the Number of intervening Days. They generally 


allow bx Days of Grace. 

Example III. 
England exchanges on Antwerp for Schillings and 
Groots Flemiſb per Pound Sterling. See P. 427. 
Suppoſe 482 J. 185. Sterling to be reduced into 


Flemiſh Pounds, at 35 Schillings 10 Pennings; how 


much Flemiſo Money will it make ? 


4 Scb. Pen. | 
482 18 St. at 35 10 per J. St. 


35 10 

2410 

1446 

Flem. P. 16870 

8 =: 264 
<8 5 5 160 8 
10 8% $5. =$ . 
$8 =7 - + +16: & 
210)173013 11 


Wy 865 3 117 Flemiſh. Reduce the 


20 Sc, P. ſame into Sterl. at 


17303 12 
12 — 


. 
4310)207 6417 [See the next Page.] 


35 10 the like Exchange. 


the 
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4310) 20764%/(4821J. 185. Sterling. 
9 | 
356 
344 


£26 
86 


387 
| 20 


7740[18 5. 
43 


344 
344 


— — — 


SECT. vi. 


Of the Bonk of Hamburgh, and Calculation of the Ex- 


change with that City. 


Lthough the Funds of this Bank are not near ſo 


conſiderable as thoſe of the Bank of Amſterdam, 
the Integrity and Exactneſs with which every Thing 


is managed has given it a great Reputation over all 
Europe, and more particularly in the North. 


It is the Citizens and Corporation who are the 


Sureties for this Bank, in which the Senate has no 


Inſpection, and the Directors (being four in Number) 


are choſen by a Plurality of Votes from among the 


principal of the Freemen. | 
Their Duty is to ſee that the Regulations be punc- 
tually obſerved, and to furniſh the Caſhiers with Mo- 
ney when any Payments are to be made, which how- 
ever is done without touching the "Treaſure, the Di- 
rectors taking Care to provide it from other Funds. 
(20..4 — 3 
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In regard to the Capital of this Treaſure, it is ; ſup- 


poſed to be very conſiderable; But as the Book-keep- 
ers take an Oath not to diſcloſe the Entries and Ex- 
tracts of the Bank, nor what each Particular depoſits, 
it is very difficult to conclude any Thing with Cer- 
tainty; and this Obligation to Secrecy hinders a Cre- 


ditor from knowing What any one has in Bank, ſo 


that no Setzure can be made there. 

The Book-Keepers, who like the Directors, are 
four in Number, are obliged to give the Comptrollers 
two Balances weekly; and none but Citizens are per- 
mitted to have an Account in Bank, and from ſuch 
only it will receive any Caſh by way of Depoſit, with- 


out any Intereſt; and it is by theſe Notes on the | 


Bank that they have the Conveniency of paying their 
Bills of Exchange, and for the Purchaſe of many 


Sorts of Merchandize, by only making a Transfer of | 


their Value. 
Nothing leſs than an hundred Mark Lubs can be 


wrote into Bank, and two Schillings are paid for every | 
Sum not exceeding three hundred Marks, but what- 


ever is above this may be wrote in gratis. 
There are certain Hours in the Day appointed for 


writing into Bank, viz. from Seven to Ten in the 


Morning; but if any one has a mind to write in from 
Ten to One, and from Three to Five in the After- 
noon, he may do it by paying two Schillings for each 
Sum; and it is alſo in the fame Morning- hours that 
a Perſon may inform himſelf, whether the Sums due 
to him have been entered, which he may allo do 
from Ten to One, on paying two Schilling-lubs to 
the Book-keeper ; to avoid which, there are many 
Merchants who agree with the Bank for a yearly Sti- 


pend, to have the Liberty of writing into Bank any 


Hour they pleaſe, from Seven to One. which 1s com- 
monly from twenty to forty Mark- lubs, according to 


the Extent of the Merchant's Buſineſs, and the Quan- 


tity of Affairs he has to tranſact. 
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When any one has a mind to open an Account 
with the Bank, he muſt pay fifty Rix-dollars of three 
Marks, or forty eight Schilling.Lubs each, 

The Bank is ſhut every Year from the laſt of De- 


_ cember to the 15th of January following, and the 


Species that are commonly received in it are Rix-dol- 
lars, with their Parts of Halves, Quarters, and 
Eighths; which are generally worth an Eighth, often 


a Quarter, and even ſometimes a Half per Cent. more 


than the Money which is wrote by Notes into Bank; 


that is, if there is a Want of Rix-dollars 1 in Specie, 


an Eighth, Quarter, and as far as a Half, muſt be 


wrote into Bank more than the Money received ; but 


on the contrary, if one has Caſh in Specie to put in, 
the Bank only makes good an Eighth, and ſometimes 


A Quarter per Cent. Benefit. 


The Bank-books and Writings are kept in Marks, 


Schillings and Deniers-Lubs; and it is to be obſerved, 


that the Fractions are never wrote in under one Schil- 
ling or ſix Deniers. 
Thoſe who have Effects in I. precions Stones, 


Silver, Sc. and want to raiſe Money on them, may 


carry them to the Bank, where they are exactly inven- 
toried, a Loan is advanced at a very moderate Inte- 
reſt, and they remain depoſited as a Security for the 
Repayment of Principal and Intereſt in fix Months, 
which if not complied with, the Things are ſold at 


the Bar of the Bank to the higheſt Bidder, atter hav- 


ing advertiſed the Day of their Sale and Delivery. 

London Hxchanges on Hamburgh as on Holland and 
Antwerp for Schillings and Groots Flemiſh per Pound 
Sterling. For the Manner of keeping Accounts there, 
See P, 428, | 
" mr Hamburgh Jraws Flemiſh Money on London, the 
Operation is periormes as before in the Example for 
Antwerp. | 

But ſuppoſe Hamburgh draws upon Londen for 411 . 
Marks, 5 Schilling-Lubs, at 33s. 10 d. Exchange 
what mult be paid for this Draught at Landen 


G g3 | Kue: 
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Rule : Let the Sum and Price be reduced to the 
ſame Denomination, and the former divided by the 


latter, and the Fractions. of a Found TEQYCEG as be- 
fore. 


Merks. Sch. 33 10 
4117 5 6 Schill. -lubs = 1 Schil. 
16 © Flem. and 2 Groots = + 
203 1 Schil. 
203)65877(324 1 105. oh Sterling. 


8 chi. =/iiÞ:. 


The foregoing Example reverſed. 


In 3241. 10s. 4 d. Sterling, at 33 Schillings 10 


Pennings, how much Mark- money of Hamburgh? 

R ale: : Reduce the Price of Exchange into Schilling- 
Lubs, as before; multiply by the ſame, and take the 
A: quot Parts, as directed under Antwerp; and divide 


the Sum total by 16, to reduce it into Marks. For 


the remaining Fraction, reduce it into the Subdeno- 
minations of a Mark. CE rae 


SECT. VI. 
Examples of the Erench Exchanges. 


£4 Nelend exchanges with France on the Crown of 
3 Livres or 60 Sols French, and gives Pence 
Sterling, more or leſs, for this Exchange-Crown. 
For the Par of Exchange and Method of Keeping Ac- 
counts there, See P. 428. 
Suppoſe Paris . to London 17 52 Livres, and 
remits the ſame Sum to London at 301d. Sterling per 


Crown (as the Courſe of Exchange was on May 24th 


1759) how much Enghſh Money will the ſame 


amount to ? 

Kule: As 3 Livres (equal to one Crown, or r Ecu) 
are to the Price of Exchange in Halt-pence ; fo are 
the Liv res given, to the Anſwer in Half. pence ne 

Ing 3 
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ling; which reduce into Pounds by — wy 25 
125 and by 20. 
Operation. 


H g.: 305 22 1739 


61 


"x 1759 
10554 


3)107299 


74 10 3 


The foregoing Example reverſed. 


In 740. 105. 3: d. Sterling, how many French 
Crowns Exchange at 30 +4. per Crown. 


8 Operation. 
d. 
If 30h: 3 : 74 10 37 

20 
N 1490 
5 
. 17883 
85 2 
235766 
3 


6 005250755 Sterling 
Ge4 SECT, 
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8 E C T. VIII. 


E xamples of the Spaniſh — 


EN 2455 change with Spain. upon the Piaſter or 
| Dollar, for an uncertain Number of Pence Sterl- 
ing. For the Par of Exchange, ſee P. 430. 

In Madrid, Cadiz, Malaga, and all the Spaniſh 
Places of Trade in the Strezghts, Mediterranean, Africa 
and the J/eſt- Indies, the Spaniards keep their Accounts 
chiefly in Piaſters, or Dollars, Rials, Half-Rials and 
Quartiles, reckoning 16 Quartiles to a Rial, and 8 
Kials to a Dollar; or in Dollars, Rials, and Mara- 
vedies ; reckoning 34 Maravedies to a Royal, and 8 
Rials to the Dollar. The old Piaſter is valued at 8, 
the new at 10 Rials of Plate. 

Suppoſe a Merchant at Cadiz remits to Loddon 
4536 Piaſters, 6 Rials, old Plate, Exchange at 383d. 
per Plaſter; how much will the ſame amount to in 
Sterling Money ? 


Operation by the Rule of Proportion. 
Piaſ. 71 3 Rials. 
If 1: 387 45 36 6. 
8 5 


5 2 


64 30%: 72 26204; Fiat. 
307 Euch. 


2 


640 1174225801740 
Which Quotient divided by 12 and 20 n 
725“ 85. 14. 


SECT. 
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SECT. IX 
Of Leghorn Exchanges. 


F,Ngland exchanges on Leghorn for the Dollar of ſix 


Livres; and gives Pence Sterling more or leſs for 


the ſame. For the Par of Exchange and Manner of 


keeping Accounts there, ſee P. 431. 
The Manner of computing Exchanges from this 


Place, is ſimilar to that for enoa, which ſee in the 


next Section. 
8 R T. X. 
Of Genoa Exchanges, 


Loden exchanges on Genoa for the Piaſter or Pez- 


20, for Pence Sterling more or leſs, For the Par 
of Exchange and Manner of keeping Accounts 
there, ſee P. 431. 
Example. 

How much will a Bill of Parcels from Genoa of 
3390 Pezzos, 16 Soldi amount to, Exchange at 


5174. Sterling Per Pezzo. 


Operation by the Rule of Proportion. 


. 
"If 3-2 e eee 


20 

Sol. — 

Or if 20: 514 :: 67816 
8 415 


160 415 339080 
67816 
271264 


160 28143640(17 5897 d | 
o) 914304 (75897 d. Which 


Which Quotient divided by 12 and 20, produces 
7321. 185. 14 4. 


To reduce Engl. 2 Money i into Penzos of Genoa, is 


but to reveric the former Proportion, 


S Ee T. Xt: 


Of Venice Exchanges. 


Fred exchanges on Venice upon the Ducat of 


2% Grains, or - Groſs Banco, for Pence Sterling 


more Por the Par of Exchange and Manner 


of . F Ace they, ſee F. 431. 


Example. 8 
How much will 5640 Ducats 9 Groſs Banco 


amount to in Sterling e Exchange at 334 per 


Pucat ? 
Operation. 
Due, . Duc. Gr. 
Hi „i 5640 0 
24 
22669 
11280 
__ 5 
Or, H „; „ 135409 
. 


— — 


192 427 192057805 563(301055 Quot. 


Which Quotient being divided by 12 and 20, pro- 
duces 12541. 75, 11724. 


„ „ wi A > 


„„ „ os foam IL 
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To reduce Engliſh Money into Banco Money is but 
to reverſe the Proportion, which in the foregoing 


Queſtion will ſtand thus: If 533d. : 1 Duc. 


12541. 75. 114d. will be found ro be 5640 Ducats 
9 Groſs Banco, obſerving in this Caſe to multiply 


the Remainder of the firſt Diviſion by 24, the Groſs 
in a Ducat (and in any other Caſe, by the Number 
of the next leſs Denomination contained in the Piece 


the Exchange is rated by) which divided * the old 
Diviſor will give the Groſs. 


8 E C F. XII. 
of Portugal Exchanges. 


E Nees exchanges with this Kingdom by the Min- 
rea, and gives Pence and Parts of a Penny for it, 
according to the Courſe of Exchange, which is gene- 
rally from 5s. 3 d. to 55. 8 d. For the Par and 
Manner of keeping Accounts rs, ſee P. 432. 


Example. 

A 883 of O porto ſends over to nn a 
Cargo of Wine to the Value of 1654 W 320 Reas, 
Exchange at 55. 3d. per Millrea; how much does 
the lame amount to 1n Sterling Money ? 


Rule: As 1000 Reas are to the Price of Ex- 


change, ſo are the * given to the Anſwer 1 in Pence 
Engiiſh. | 


Operation. 


A hanwag > EE nn 
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© Operation, 


Neat. . >: Reas. 

1 1600 : 3 31 :: 1634220 
Or, if 8000 : 507 :: 1654320 

e 507 


1 


11580240 
827 16000 


$8000)83874024<(104842. Quor. 
Remainder 4240, 0E-53-= + & © 


Which Quotient (viz. 104842) divided by 12 and 
20, produces 4301. 165. 1049, the Anſwer, 


Queſtions of this kind may allo be wrought by the 
Rule of Practice, as under, obſerving to keep the 
Millreas ſeparate from the Reas, and that the Quota 
of the Reas make only decimal Parts of a Pound; 
but the Method aforeſaid is preferable, being more 
plain and eaſy, and generally ſhorter, as the laſt three 
Figures in the Dividend may always be cut off, which, 
with what remains from the fourth, are but ſo many 
fractional Parts of a Penny, according the Diviſor. 


Former Example reſumed. 
- Operation. 


1654, 320 at 51, 33. 


"83. = 4 © =: 413,530 
3d. = 2 20,679 
7 rr 1,723 
F 862 


. 


Aae 436, 844 or 436 J. 16s. 10d. 


The Value of the laſt Fi igures (vix. 844) is Grand 
by multiplying by 12 and 4, and cutting off the 
Fig gures 
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Fi igures to the left Hand above three in each Product; 
ſo of any other. 


To reduce Engliſb Money into Revs of Portugal, 
is but to reverſe the former Rule, i. e. beginning the 


Proportion with the Price of Exchange, and multi- 
plying the firſt and ſecond Terms into the fractional 


Part of the Exchange, as before. 


The former Example reverſed. 


Operation. _— 


„ 
If 5 34 : 1000 :: 436 16 104 
3 8 


Or, if 507 : 8000: 104842, 53 
. 8000 
N.. 
507)8 38 7402 40, co 16 54,320 Anſw. 


In this caſe, the Decimal, 53 equal to the Re- 
mainder of the Operation 1n the former Caſe, is taken 


in for the Half- penny, to make it exact, ſince a Far- 
thing is nearly equal to 4 Reas. 


Example Il * 


How many Reas of Portugal will 500 J. Seeding 
amount to, at 55. 4 d. per Millrea? 


„ 6--- e 
If 5 41: ooo :: 5000 
3 
Or, if 517 : 8000 :: 12000 
8000 
— — Res. 


\517)g0900000! 1850, 866 Anſw. 
wy SECT. 
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SECT. XIIL 0 
07 Exchanges to and from the Weſt Indies and 


America. 


N the Briti/h Dominions in Auerica and the M eſt 
Indies, they keep their Accounts in Pounds, Shil- 
lings and Pence, as they do in London; and in Ame- 
rica they generally call their Money Currency. In 
moſt of the Britiſh Settlements upon the Continent of 
America, they have few Coins of any Sort circulating 
among them : What few they have are generally 
French and Spaniſh Pieces; 1o that they are obliged to 
ſubſtitute a Paper Currency for a Medium of their 
Commerce for want of a Competenc cy of Caſh for 
Circulation. 
The following Table ſhews at what Value the fo- 
reign Coins are to paſs in the Engiih Colonies and 
Plantations on the Iſlands in America, according to 
an Act of Parliament made in the fixth Year of 
Queen Anne, for aſcertaining their Values, 


Weight. tr. wal. cur, val. 


| dat. gr. 1. 4. „ . 
Dollar (old Plate) of Seville | 17 12 46 6 © 
Ditto of New - - - [14 3 72[4 925 
Mexico ditto - = = | 17-12-14 6436 0 
Pillar ditto - - 117124 6216 o 
Peru ditto (old Plate) - 17 1245 [5 10 24 
Croſs Dollar 18 014 44 5 10 11 
Ducatoon of Flanders - 20 2115 6 7 4 
French Crown or Ecu— [17 124 6 6 o 
Cruſadoe of Portugal - [11 42103 927 
3 Guilder Piece of Holland | 20 75 24] 6 10 37 
OldRixdollar of the Empire | 18 104 6 16 © 


And to remedy the Inconveniences which were cau- 

ſed by the different Rates at which Pieces of the ſame 

Species were current, it was ordered by Proclama- 
tion, 
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tion, and confirmed by the ſaid Act of Parliament, 
that after the ſt of January 1704, no Pillar, Mexico 
or Seville Pieces of Eight, though of full Weight, as 
1 above, ſhould be received nor paid at above lix Shil- 
bo lings a piece, and the half Quarters, and the other 
leſs Pieces in Proportion. And the Currency of all 
the other Pieces above mentioned are not to exceed 
the ſame Proportion. . 
And the ſaid Act eniains, that if on one ſhall re- 
ceive or pay any or one ſaid Pieces for any moic chan 
as above, e. hal forfeit ten Pounds. 


8 E e T. XIV. 
Of Exchanges to and from "TY 


91 Dublin, and all over Ireland, Bales and 45 
counts are kept in Pounds, Shillings and Pence 
as in England, and Exchanges to or from thence are 
always rated at ſo much per Cent. Advance, or Diſ- 
count, on the Money of che different Kingdoms re- 
ipectvely.: ---.- 

The Par of one Skilling Engliſh, is one Shilling 
and a Penny Iriſh, and by that Proportion that of 
100 J. Sterling will be 108 J. Es. 8 d. Triſh, There- 

fore the Par between the two Nations will be 108 0, 
per Cent. and whatever is given more or leſs in the 
Price of Exchange, will be ſo much Gain or Loſs per 

Cent. The Courle of Exchange runs s from. 6. to 12 f. 

per Cent. Re | - f tel 


kae 


If a Merchant remits to Dublin 1758 l. Sterling, 
Exchange at 93 per Cent. how much will the ſame 
amount to there? 
Rule: As 100 J. is to 100 J. and the Rate of Ex- 
change; ſo is the Sum given to be exchanged, to the 
Anſwer. 


Operation. 
7 
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Operation. 


If 100: 1095 :: 1758. 

Or, if 800 : 877 :: 1758 
1 
—— = . 
eee 4 14 Au. 


Rem. 5 166 = 45. 134, 


Exchanges to Dublin being only an Advance of ſo 
much per Cent. may be calculated as ſo much Intereſt, 


which added to the Principal, will be the Sum to be 


received in Ireland, 

Exchanges from Ireland to England are found 
by 3 the Proportion in the foregoing Ex- 
un 


How much will 1760 7. Iriſh Money amount to 
in England, Exchange at 84 per Cent. F 


Operation, 


If 108+ : 1100 : : 1760 


3 3 
Or, 325 300 :: 1760 


0 | 
—— 1. F. d. 
325)528000(1624 123 


Rem. 200 = 125. 3 oF 


SECT, 
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SE'C'T. XV. 


Of the Nature, and great Advantage ariſi ing from. the 


Knowledge of arbitrating the European Exchanges, 
with Variety of proper Examples. 


*. 


Rbiration, I in Matters of Foreign dene 
is the moſt beneficial, as well as the molt deli- 
_ Branch of Exchange to be thoroughly informed 
O 8 
Before any one applies himſelf to the Study of is 
Subject, it is neceſſary that he ſhould be well ſkilled 
in all the practical Operations, in regard to the redu- 
cing of the Sterling Money of England! into the foreign 


Monies of Exchange, and of Account, of all Places 
throughout Europe, according to the direct Courſes 


of Exchange eſtabliſhed for theſe Purpoles, and vie 
verd. Allo, 5 


2. That he ſhould be acquainted with the Methods 
of converting Sterling Money into the Monies of 
Exchange, and of Account of all other Places of 
Commerce wherewith Exgland has no direct eſtabliſn- 


ed Courſes of Exchange, but is under the Neceſlity of 


making uſe of the intermediate Exchange of other 
Places; together with the Nature of the Agios, and 
the Manner of converting their bank Monies into cur- 
rent, and the reverſe. 


3. The Manner of calculating all the foreign Mo- 


nies throughout Europe into thole of every other di- 
tinct Country, either according to the direct or inter- 
mediate Exchange; which makes a much greater Va- 


riety of Caſes, than thoſe, who are not thoroughly 

acquainted with this extenſive Subject, can imagine. 
4. It is previouſly neceſſary, allo to the entering 

1 a Knowledge of the Arbitration of Exchanges, 


to know the intrinſic Value of foreign Monies, accor- 


ding to the moſt accurate Aſſays which have been a 
made for chat Purpoſe. 


H h 5” Laſtly, | 
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Laſtly, it is requiſite to underſtand the general 
natural Cauſes of the Riſe and Fall of the Courſe of 
Exchange between Nation and Nation, or between 
one trading Nation and another in the ſame Nation. 
That I may communicate my Meaning with the 
greater Perſpicuity, it may be proper, for the Satiſ- 
faction of others, as well as practical Merchants and 
Remitters, to premiſe, That as the Advantages to be 
made by underſtanding how to arbitrate "the Ex- 
change at all Times, and in reſpect to all Places, de- 
pendc on the general Riſe and Fall of the Prices of Ex- 
change between one Nation and another; ſo that Riſe 
and Fall depends on the Balance of Trade being either 
in Favour of, or againſt a Nation. 

That the Courſe of Exchange is the Criterion of 
the Balance of Trade, has been allowed, not only by 
great Stateſmen and ſpeculative Politicians, but by 
the moſt kilful and ſagacious practical Traders. 
As this Matter is put in a very rational and fami- 
liar Light by thoſe able and diſtinguiſhed Merchants 
of the City of London, who were inſtrumental, in Con- 
junction with the late ever memorable Earls of Hali- 
fax and Stanhope, in defeating the French Treaty of 
Commerce in the Year 1712; I ſhall quote their 
Reaſoning upon this Point from the Britiſh Mer- 
chant ;, in ; Conſequence of which, the practical Ap- 
plication of what we ſhall communicate on the Topic 
under Conſideration, will appear the more intelligible. . 

e Suppoſe, ſay they, the Tenant in Willſhire is to 
pay for Rent 100 J. to his Landlord in London, and 
the Moollen Draper in London is to pay the like 
Sum to his Cl hier in Wiliſbire; both theſe Debts 
„ may be paid, without tranſmitting one Farthing 
from one Place to another, by Bills of Exchange, or 

by exchanging one Debtor for the other, thus; that 

is, the Tenant may receive the Landlord's Order to 

% pay 1001. to the Clothier in the Country; and the 
„ Woollen Draper may receive his Clothier's Order 
to pay the like Sum to the Landlord in Town. 
6 ̃ | = ui Theſe 
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& Theſe two Orders are properly called Bills of 
Exchange; the Debts are exchanged by them; that 
is, the Y/oollen Draper in Town, inſtead of the Te- 
nar.t in the Country, is become Debtor to the 
Landlord; and the Tenant in the Country, in- 
ſtead of the Moollen Draper in Town, is become 
Debtor to the Clothier: And when theſe Orders 
are complied with, the two Debts between London 
and the Country are diſcharged without ſending 


one Shilling in Specze from the one to the other, 
In like Manner, the Ware-houſe Man in London 
is indebted in 100 J. for Stuff to the Weaver in 
Norwich, and the Linen Draper in Norwich is in- 


debted in the like Sum to the Hamburgb '\ierchant 


in London. Both theſe Debts may be paid by 


Bills of Exchange, or by the Exchange of one 
Debtor for the other, by placing one Debtor in 
the other's ſtead ; that is, the Ware-houſe Man 
may receive the Order of his Weaver to pay 100 l. 
to the Hamburgh Merchant; and the Linen Dra- 


per may receive the Order of the Hamburgh Mer- 


chant to pay the like Sum to the Weaver. Theſe 
Orders are Bills of Exchange : The Debtor in one 
Place is charged for the Debtor in the other; and 
thus both Debts may be paid without ſending one 
ſingle Shilling in Specie from the one City to the 
other. But if the Debts due from both Places are 


not equal, then only the ſame Quantity of Debts 
< on both Sides can be paid by Bills of Exchange. 


The Balance muſt be ſent in Money from the City 
from whence the greateſt Sums are due. For Ex- 
ample: 

« 1f, by the Trade between London and Nerwich, 
the ener ovies 10,000 J. to the latter, and the 
latter no more than 9000 J. to the former; it is 
manifeſt that only the Debts of 9000/7. on each 
Side can be diſcharged by Bills of Exchange; the 
Ballance of 10007. muſt be ſent either from London 
or ſome other Place indebted to London, to even 


the Account between both the Cities. | 
H Let 
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Let us ſuppoſe then, that to ſend and inſure 
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Terms. 


1000 J. in Specie to Norwich would coſt 51. or 105. 
per cent. which of the Debtors in London would be 
willing to be at this Charge? It is natural to be- 


lieve, "That every one will ſhift it off from himſelf, 


that every one will endeavour to pay his Money by 


a Bill of Exchange; it is natural to believe, that 
every one, rather than ſtand the Coſt and Hazard 


of ſending 1001. in Specie, would pay 100 J. 5s. 


in London for a Debtor in Norwich, upon Condi- 
tion that the Norwich Debtor ſhould pay 1000. for 


him in that City. 


« By which Means the Norwich Debtor would pay 
his Debt of 10c!. in London with leſs than that 


Sum, while the London Debtor would be obliged to 


give more than that Sum for the Payment of an 1000. 


in Norwich. And if ſuch for Years together were 


the Courſe of Exchange between London and Nor- 


wich, there could be no Queſtion to which of the 
two Cities a Sum muſt be lent in Specie to pay the 
Balance; that City undoubtedly pays the Balance 
that gives more than the Par; that undoubtedly 


receives the Balance, that gives leſs than the Par 


for Bills of Exchange. The Courſe of Exchange 
in this Caſe would ſufficiently decide that the Ba- 


lance of Trade is on the Side of that City that 1 


procures Bills of Exchange upon the moſt eaſy 
[ have taken Examples from two Engliſ? 
Cities where the Money is of the ſame Denomi- 
nation, and the ſame 
in both: But the Caſe is the very ſame between two 
Cities where the Denominations of the Money are 


different, as long as any certain Quantity of Money 
ce 


in the one can be reduced to a Par of f Equality with 
any certain Quantity of Money in the other. 


For Example: The old French Crown was juſt 
equal or par to 54 * Pence Engliſh; 4444 of theſe 


Crowns were juſt par or equal to 1007. Ster- 


* This vas in the Year 17133 but what the Caſe is at preſen: 
ſec page 42 „ 
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ling. Every Farthing given more or leſs than 
54d. for a Crown in a Bill of Exchange between 
London and Paris, amounts to 9s. 2d. upon 444 
Crowns, or upon ſo many Times 54 d. 

% Suppoſe then the Courſe of Exchange between 
London and Paris ſtood thus heretofore. If a Man 
in Paris, indebted in London, paid a Farthing leſs 
than the Par for a Bill of Exchange upon London, | 
to pay 549. there, the Pariſian paid his Debt of 
tool. to London by a Bill of Exchange that coſt 
him in Paris 9 5s. 3 d. leſs than that Sum; and if a 
Merchant in London gave a Farthing more than the 
Par for a Bill of Exchange upon Paris to pay a 
French Crown, the Londoner gave 95. 3 d. more 
than 100 J. for a Pill of Exchange, to pay that 


Sum in Paris. 


& If ſuch was the Courſe of Exchange between 


London and Paris; if the firſt gave above the Par, 


and the ſecond leſs than Par, for Bills of Ex- 
change to pay their reſpective Debts, there can be 
no Doubt that Bills of Exchange were more eaſily 


to be had in Paris than at London; and conſe- 


quently that greater Sums were due from the latter 
than the former, and that we paid a Balance upon 
our Trade to that Kingdom. And as the Price 
roſe here to a Penny or two Pence above the Por, 
or fell there ſo much below it, it ſhewed ſo much 
the greater Scarcity here, and the greater Plenty 


there, of Bills of Exchange; and chat fo much 


the greater Balance of Bullion was going hence 
by Means of our Trade in that Country.“ 
Here let the intelligent practical Merchant and 


Remitter, Sc. make his Obſervations on what we 
mean by the intrinſic Arbitration of the Exchanges, 
which need not be further enlarged upon, if he con- 
ſiders the due Application of what has been ſaid; 


this ſingle Caſe being as good as a Multitude. 


The foregoing Reaſoning may be further carried 


on thus: If the City of Boxrdearx owes 160,000 
Ounces of Silver at Paris, and jends Wines and 
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Brandies to Holland for 100,000 Ounces; and if 
Holland ſends Specie to Paris for 100,000 Ounces 
due to the Bankers at Bourdeaux : and with theſe the 
Specie Merchants at Paris remit and pay the 100,000 
Ounces they owe to Holland: In this Caſe, the Ex- 


change between Bourdeaux and Paris, Bourdeaur and 


Holland, and Paris and Holland, will be at a Par; 
there will be no Variation but what proceeds from 


the Commiſſion of the Negotiators concerned in the 
Returns. 


But in regard that the coin i in France is rockanad 


by Livres, Sols, and Deniers, and in Holland by Flo- 
rins, Stivers, and Groots; that the Coin in Uſe in 
Holland differs in the Standard, Bulk, and Mark, 
from that uſed jn France; the Computation of the 
Exchanges is made by the exchanging ſo many Dutch 
Groots for a French Exchange Crown. And altho' 
this at firſt View does not ſeem to denote that the 


Exchange 1s ſo much per cent. over or under Par, yet 
in reality it is ſo; and the Banker concerned in — 
Dutch Exchange knows how to calculate this Par in 
the Tale of French Crowns, and Dutch Groots. So 
that the Exchange between London and Paris, and 


Paris and Amſterdam, &c. is in Effect carried on juſt 


as it is between London and Miliſbire, or London and 
Nerwich, only with this Difference that the Ac- 


counts are kept in other Languages, and that the 
Charge and Riſk of ſending Money from London to 


Paris, or from Paris to Amſterdam, 1s greater than 
that of ſending it from London to Willfpire or Nor- 
wich; and when the Balance of Trade with Amſterdam 


18 againſt Paris, the Exchange at Paris will be from 
5 to ) 6 per cent, above the Par by Bills on Amſterdam, 


where it will ſeldom exceed an half above Par be- 


tween London and Norwich. 


Whether France pays Livres, Sols, and Deniers, for 
Rials of Plate and Maravedies, new or old, in Spain; 


for Cruſadoes or Milreas in Portugal; for Guilders, 
Rix Dollars, or Mark. lubs, in the North; for Pounds, 


Shillings, and Pence Sterling; for Marks, Piaſires, 


and 
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and Ducats, in Italy: The Par of the Exchange is al- 
Ways Ounce for Ounce of Silver, or rather of Gold, 
that being of eaſier Carriage, and moſt commonly is 
tranſported i in the Balance of T rade; and the Com- 
putations and Evaluations of the Exchange will 
ſquare every where with our firſt Examples. 
If France owes a Balance in Trade to Flanders of 
100,000 Ounces; Flanders to Holland of 100,000 
Ounces ; Holland to England of 100,000 Ounces ; 
England to Spain, of 100,000 Ounces , Spain to Italy 
of 100,000 Ounces ; Italy to Germany of 100,000 
Ounces; Germany to France of 100,000 Ounces; the 
: Exchange may be carried on at Par between all theſe 
Countries, without any Tranſportation of Gold or 
Silver. But as the Balance of Trade grows due gra- 
dually from one Country to any other by an Impor- 
tation of Commodities, the Variation of Exchanges 
follows in the ſame Proportion. 
And it is the Buſineſs of the judicious general 
Merchant, and the ſagacious Remitter, to ſpeculate 
where the Balance of Trade lies among the European 
Nations at all Points of Time; for by that Means he 
may embrace his Opportunities of Advantage, and 
| theſe almoſt daily, between ſome Nation or other, 
provided his Credit and Correſpondence are duly elta- 
bliſhed to admit thereof. 

From what has been ſaid the Reader may obſerve 
the Utility of knowing the intrinſic Arbitration of 
Exchange by comparing the Courſes with the real 
Value of Money. 

Another Method of conſidering the Arbitration of 
Exchanges is founded upon comparing-the various 
occaſional Prices of Exchange together between Na- 
tion and Nation ; in order to diſcover at all Times 
whether certain Courſes continue in an Equality 0+ 
Proportion, or how far they deviate therefrom : 880 
which Means the Advantage to be made by {uh » 
Compariſon of Exchanges may be exactly a. 
ed, for the Government 1 me Merchant or Ren 
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to take his Meaſures accordingly, and not to let the 

advantageous Occaſion eicape his Cognizance, 
Before I enter upon the Illuſtration of this Matter 

by Examples, it will be proper to obſerve, that in a 


Compariſon or Combination of the Courſes of Ex- | 
change of ſeveral Places together, tis rare, very rare 
indeed, that they happen to ebb and flow in an exact 


Equality of Proportion ; the Reaſon whereof muſt be 


obvious to every one who conſiders that the Balance 


of Trade differs between different Nations; and con- 


fequently, from what has been ſaid, the Courſes of : 


Exchange will be in Favour, or otherwiſe, of ſome 
| Natiors, when compared with others. 
This being the Caſe, the Judgment of the Ex- 


change Negotiator conſiſts in vigilantly obſerving, 


from a due Compariſon of the Courſes, where the 
greateſt Inequality of Proportion lies; for there lies 


the greateſt Profit to be made by drawing and remit- 


ting to certain Places, preferably to others. 
But the greateſt Profit to be made this Way does 


not always happen to ariſe, from a Compariſon of 
thoſe Courſes only, where the general Currency of a 
Trader's Buſineſs lies. On the contrary, from the 
Circumſtances and the Nature of the Trade of ſuch 


Countries, the Riſe and Fall of the Courſes may ge- 
nerally continue in ſuch an Equality of Proportion, 


as only occaſionally or ſeldom to admit of any Extra- 


profit by the Exchange. Whence it is, that thoſe 
who are unacquainted with the Niceties of their Com- 
putations think there are little or no Advantages to 

be made to other Places with which they do not t hap- 
pen to have any Tranſactions. This is an egregious 
Miſtake; nay, if a Merchant has Dealing with two or 
three different Nations, 'tis very rare but conſiderable 
Advantages are to be made by knowing how to arbi- 
trate the E „changes with Accuracy: And the more 
general his Correſpondence is with various Nations, 
the greater Opportunities he has of reaping Benefit 
by his ſuperior Skill in This Branch of mercantile 
Science. = 
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Arbitration of Exchanges muſt be conſidered under 


two diſtin& Heads, viz. Simple and Compound. 


In Simple Arbitration, the Prices of Exchange 


from one Place are generally given to other two, in 
order to find the Price between the ſaid two, which is 


called the arbitrated Price of Exchange. Or, if a 
Factor has Orders from his Employer to remit a cer- 


tain Sum of Money to a Place, provided he can do it 


at a certain Price of Exchange mentioned, and at the 
fame Time is erdered to draw for it upon ſome other 
Place, at a certain Price, for the Value of the Sum he 


has remitted. Now, as the Courſe of Exchange is 


always upon the Fluctuation, being ſeldom two Days 
alike, he has to conſider whether the Advantage in 
performing the one Part of his Commiſſion will be 
ſufficient to compenſate for the Loſs that may hap- 


pen or ariſe from the other. In order to r 
which Method will be of moſt Advantage to his Em- 


ployer, he muſt very often make uſe of ſeveral Ope- 
rations; yet by Simple Arbitration he will eaſily diſ- 
cover whether he can fulfil his Orders upon the Place 
deſired, in drawing for the Value he has remitted to 
the other, without Loſs at the current Price. And 


in caſe he finds the Negotiation would be attended 
with Loſs, he then writes to his Correſpondent, who, 


on the Receipt thereof, probably orders him to draw 
upon ſome other Place, or to wait till the Courſe 


falls. 


Factors or Agents have generally an Allowance 
Which is called Commiſſion, of ſo much per cent. for 


their Trouble; and if any Advantage attends the Ne- 
gotiation from the current Price of Exchange to either 


or both Places, that is properly due to the Em- 


ployer. 

The Method of finding the Par of Exchange at 
three different Places, the Par of one with two of "them 
being given, to find the Par between the other two 1s 
as follows : And in order that this may be clearly un- 


derſtood, let it be ſuppoſed that each Corner of an 


equilatt ral Ts) Jjang's repreſents one of the ſaid Places, 


and 
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and that two of the Sides be given to find the third. 

The ſingle Rule of Three will ſolve all Queſtions in 
Simple Arbitration, provided due Care be taken in 
the ſtating thereof. From the two following Tri- 
angles of Equality, tis evident the Exchange at each 
Place is on a Par with thoſe of the other two, as they 


reciprocally prove each other; and if any Sum of 


Money ſhould be remitted from one to the other two, 
and from the latter home, 1 It would be returned 1 intire, 

wirhout Loſs, 
Examples. 


A Triangle of 2 1 1 for Paris, dnferdan, and 


London. 
Angle I. 


Suppoſe Bills at Paris on Londen at 22 d. per 


Crown, and on Amſterdam at 54d. or Groots per 
Crown, what muſt the Price of Exchange be between 
London and Amſterdam, to be on a Par with the Ex- 
chaußf from Paris to thoſe Places! * 


5 Operation. 
„ 
If 22 : 54 :: 20 or 240 
1 54 


„ 32) 129600405 6: 1 
Which Quotient divided by 12 * 43. 9 d. 
the Anſwer. 

Angle II. 


Suppoſe Bills at London on Amſterdam are at 33 J. 


9 d. per Pound Sterling, and on Paris at 32 d. per 
Crown of 2 Livres or 60 Sols, what Price muſt the 
Exchange between Amſterdam and 1 be, to be on 
a Par with the other two? | 


Ope- 
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Operation, 
8 __ 
28 33 9 33-92 
: a 
2 706 


240)12g60 54 d. of Holland per Crown, Anbver, 


Angle III. 


If Bills at Amſtes dam on Paris be at 54 a. per Crown, 


*. in England at 33 5. 9 d. per Pound, what Price 
muſt the Exchange between Paris and London be, to 


be on a Par with theſe of Amſterdam to thoſe Places? 


A as SY 
If 339 : 20 :: 54 
| EE: - Wc | 
405 240 
1 


405) 129600 32 d. Engliſh per Crown, the Anſw. 


In this Triangle of Equality, if a Draught for 2004. 
Sterling were remitted to Paris at 32 d. per Crown, it 
would be found to be worth 1500 Crowns there; and 
if the ſaid Crowns were remitted to Amſterdam at 54. 
Dutch Pence per Crown, the Draught would have 
Credit there for 8 1000 l. or 2025 Guilders. 
Again, if the Guilders were remitted to London at 
33s. 9 d. per Pound, tb Draught will be found to 
amount to juſt 200 J. Therefore it appears that the 
Exchange at all thoſe Places is exactly on a Par, ſince 
the 200 J. has gone through both France and Holland, 
and is remitted home again intire. 


Another Triangle of Equality for 1 Ham- 
burgh, and Holland. 


Angle 
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Angle I. 

If London can remit to, or draw on Hamburgb, at 
345. 2 d. per Pound, and to Holland at 35s. 5 d. 
what Price muſt the Exchange be between Hambargh 


and Holland, to be on a Par with the Exchange from 
London to thoſe Places? 


„„ * geh. L. 


If 34 2: 355 :: 32 
1 12 2 


auch ode; Groots, « or Pence Flem. the Anſ. 


Angle II. 


When Amſterdam can remit to London at 25 5. 5 54 
and to Hamburgh at 66 4, or rather 664, what muſt 
the Rate of Exchange be between London and Ham- 
burgh, to be on an Equality with the other two? 


Operation. 
„ + 5. 1. 
If 66:4 64 35 5 
41 . 


2720 2624 425 
a 


2720)1 I 15200{(4106=347. 2 Fi Flem. Anbver. 


Angle Il. 


If FHamburgh draws on London at 345. 2d. per 7 
Pound Sterling, and on Amſterdam at 6644, or rather 


TIO N— — 2 —'] — - ear. — — 


® The Dollar of Hamburgh of two Marks, or 32 Schilling. lubs, 
or 64 Flemiſh, being the certain Price of Exchange to Holland, is 


66249. 


here ſubſtituted to nnd the arbitrated Price wich Holiand. 
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661d. per Dollar, what will be the arbitrated Price 
of Exchange between London and Amſterdam ? 


Operation. 
If 64 : 6643:: 34 2 
41 41 * 


614 2720 410 
410 


2624): 11 5200(42 3d. 235. 3 a. Flem. Anſwer, 


At theſe Rates of Exchange, it is plain any Sum 


of Money remitted from any of theſe Places to the 
ſecond, and from thence to the third, would be re- 


mitted om thence home again entire, 


Of Compound Arbitration. 


Compound Arbitration joins together ſeveral Rules 
of Three into one, or at one Operation performs a 


Series or Chain of the Single Rule of Proportion; and 
by the Relation that ſeveral Antecedents have to 


their Conſequents, the Proportion between the firſt 


Antecedent and the laſt Conſequent is diſcovered, as 
well as the Proportion between the others 1 in their ſe- 
veral Stations, 


It is by this Rule that Merchants generally make 


their Calculation both in equating (or finding the Par 
at the current Prices) the Exchanges of Money, and 
alſo thoſe of Weights and Meaſures, in all Caſes where 
more than three Places are concerned, 


Inſtructions. 


1. Place the Antecedents in one Column and the 


Conloguents) in another to the right Hand of them. 
The firſt Ancecedent and the laſt Conlequent, 


to which an Antecedent is required, muſt always be 


of the ſame Denomination or Species, 


2. The 
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3. The firſt Conſequent muſt be of the ſame Deno- 


mination with the ſecond Antecedent ; and likewiſe 
the ſecond Conſequent to the third Antecedent, &c, 
throughout 

If there be a Fraction in any of the Numbers, 
both the Antecedent and Conſequent muſt be multi- 


plied into the Denomination of the ſaid Fraction, as 
they ſtand, and the Proportion holds the lame as if no 


F raction occurred. 


General Rule. 


Multiply all the Antecedents into one another, and 
alſo the Conſequents into each other; and divide the 


Product of all the Conſequents by the Product of all 


the Antecedents, and the Quotient will be the An- 
ſwer, or the Value of the Antecedent required, 


Example. 


1. London being to remit 500 1. to Spain, how ma- 
ny Piaſters of 272 Maravedies will it amount to there 


excluſive of Charges, ſuppoſing the ſaid Sum to be 


remitted to Holland at 35 5. per Pound, from thence 


to France at 58 d. Flemiſh per Crown, from France to 


Venice at 100 Crowns per 60 Ducats Banco, and 


from Venice to Spain at 360 Maravedies pen Ducat 


Banco. 


Diſpo- | 


The . being thus diſpoſed, proceed a as follows, 


+ 
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| Diſpoſition of the Terms. 


Antecedents. 
If 1 7. Sterling is equal to 35 C. or 100 Plemifo 
58 d. Flemiſh = = 1 Crown of France 
100 C. France = 60 Ducats Venice | 
1 D. of Venice = 360 Marayedies Spain 
272 Maravedies = 1 Piaſter 
How many Piaſters for 500 J. Sterling * ? 


58 420 
00. 60 
3800 25200 
272 N 
Divil. 1577600 9072000 
} > CO | * 


| — lAnſw. 
| 577 600) 45 360000000287 57 early, 


Now, ſuppoſing the dire& Exchange to Spain at the 
Time of this Remittance at 42 d. Per Piaſter, the 
500 J. would only be found to be worth 282 3+ Pial- 
ters; therefore 52 Piaſters nearly would be ſaved by 


the Negotiation aforeſaid, or about two per Gent, ex- 
cluſive of Charges. 


Proof of che Queſtion aforeſaid. 


This Rule, like all the Rules of Three, 18 proved 
by the Doctrine of Contraries; therefore if the Poſi- 
tion be begun with the laſt Conſequent (ſave that to 
which an Antecedent was required) and end with the 
laſt Antecedent, and all the other Conſequents be 
made Antecedents, and the Antecedents Conſequents 
throughout, if they be multiplied and divided as be- 
fore, che Quotient will give the laſt Conſequent in the 
former Caſe to which an Antecedent is required. 


Diſpoſition 


> 
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Diſpoſition of the Terms. 
Aintvonderits 
If 1 Piaſter be equal to 272 Maravedies 
360 Maravedies = 1 Ducat 
_ 6o Ducats = 100 Crowns 
1 Crown = 38 d. Flemiſh 
420 Pence Flemiſh = 1 l. Sterling 
How many Pounds Sterling ee 2875 Piaſters, o 


rather 2875454 ? 


Piaſters. 
28752 n 
1 


1417500 Piaſters multiplied i into the Fraftion, 


360 272 

90 N 

21600 27200 
CCC 

907 2000 1577600 

For the Fract. 493 1417500. 


— — 


Diviſor P Anke. 


The Method of abridging the Terms of this Rule. 


The Rule is rendered much more eaſy and practi- 
cable, by abridging or contracting the Terms by the 
Rule of Equalities, which is founded upon the third 


Axiom of the firſt Book of Euclid, viz. If from equal 


Numbers equal Numbers be deducted, the Remainders will 
be equal ; and if equal Numbers te divided by equal 


Numbers, their Quotients will be equal. 


It is plain the Antecedents and Conſequents are all 
equal (as they ſtand oppoſed to one another) therefore 
if any Antecedent and any Conſequent, in any Part 
of the Equation, be divided by any Number or Num- 
bers that will divide both without a Remainder, their 
| Qotients 


& 
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4 Quotients will be equal; or if any of the Antecedents 
has a like Number with any of the Conſequents, ſuch 
Numbers may be cancelled in bot. | 


The former Queſtion reſumed. 
DDiſpoſition of the Terms as before. 
 Antecedents. Conſequents. 
ID | 3 1/7. St 420 d. Flem.—210 
29 — 38 d. = 1 C. — 8 
15 100 C. = bo D. — 30 
— 1D. 360 M. — 45 
1734-272 M. - 17. 


. 5 e 
5 e 
493 Diviſor; „ 6300 
e 45 
283500 
— — Anſwy. 


493) 141750002875 


Inſtruction. To abridge the Terms begin with 
the greateſt firſt ; now ſeeing 100 is contained 5 times 
in 560, therefore the Qnotient 5 is removed to ano- 
ther Column oppoſite to the 300, and a Daſh placed 
at the 100, to ſhew that it is cancelled ; then divide 
272 and 360 by 8, and place the Quotients 34 and 45 
in the next Column oppoſite to each other; next, 
halve 38 and 420, and remove the Quotients 29 and 
210 as before; laſtly, halve the 34 (in the ſecond Co- 
lumn) and the 60, and remove the Quotas as before. 
Now, ſeeing you can reduce the Antecedents no low- 
er, multiply all thoſe left into one Sum, and the Con- 
ſequents into another, divide the Product of the latter 
by the former, and the Quotient will be the Anſwer, 
as before. e 


— 
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| Example II. . ö 1 


In wich the Terms are nagel „ 
"= Merchant of Amſterdam, owing 800 J. Fami © 1 rer 
London, remits the fame firſt to France at 564d. Flemiſh Co 
per Crown, from thence he orders it to be remitted to .  -: 9; 
Venice at 100 Crowns per 60 Ducats, from thence 41. 


to Hamburgh at 100 Pence Flemiſh per Dueat, from ed 
thence to Liſbon at 504. per Cruſade . 400 Reas, and | 
laſtly, from Liſbon to England at g s. 4 d. per 1000 

Reas, or Millrea, Now the Queſtion is, how much 


the ſame will amount to in Sterling Money? And how 7 
much will be faved, ſuppoſing the Exchange from con 
Holland directly to England at 36s. 10 d. at 1 Time? and 
| J mit 
-Diſpoſition of the Terms. RS 
If 56d. Flemiſh be equal to 1 Crown of France MM lin 
100 C. of France = 60 Ducats of Venice © * 
1 Ducat = 100 d. of Hamburgh e rte 
50 d. Hamburgh = 400 Reas of Portugal = =: 
1000 Reas = 64 d. Engliſh 5 De 
How many Pence — for 8007. Flemiſh, „ 
| 192000 d. Dutch, = ©: 
3 . x he Numbers removed. _ | the 
| — 100 = 60 — 30 FCC ver 
A  —I = 100 — _ 0644005 Wa | hoy 
| | —50 = 400——8 : was 
— loco = 64 — 16 | I | 
- 492000 —192 | 
16 
3072 | 
| 24576 
| 30 
| — F Anſwer. 
1)737280(1053254=4381. 175. 154. ] 


Thus 
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Thus it appears that the 800 J. Flemiſb would come 
to 438/. 17 5. 159, after Zong through all the afore- 

ſaid Places, excluſive of harges ; and if it had been 
remitted to London at 365. 1 4. according to the direct 
Courſe, it would only have Credit for 434 /. 75. 
' 9-4x4. Therefore the Holland Merchant would ſave 


_ 41. 10s. Sterling, nearly by the Negotiation tranſact 
ed i in the Manner n 


\ do. | Example nl. 


To find the arbitrated Price when ſeveral Places 4 are 
concerned, If the arbitrated Price between Holland 
and England ſhould: be demanded, ſuppoſing the Re- 
mittance ſhould go through all the Places aforeſaid z 
that may readily be found thus: Make the 64 d. Ster- 
ling (the Price of the Millrea) the firſt Antecedent, 
and then all the former Conſequents will become An- 
tecedents, and all the Antecedents Conſequents; then 
as this Rule muſt always end with the ſame Species or 
Denomination it is begun with, place 240, the Pence 
in a Pound Sterling, for the lalt Conſequent. The 
Terms being thus diſpoſed, abbreviate, multiply and 
divide them as before, and the Quotient will be 
the arbitrated Price demanded ; which being com- 
pared with the direct Courſe, it may be eaſily diſcg- 
vered which Method will be more advantageous, and 


how much ſo, to the Place where the Negotiation 
was begun. 


The Prices in the former Queſtion refumed, 


Diſpoſition of the Terms, 


1 6 4. = x00 Bea: 
400 Reas = 50d. Hamburg * 
100 d. Hamburgh = 1 Docar Venice 
60 Ducats = 100 Crowns France 
1 Crown = 564. Flemiſh © 
How many Pence Flemiſh tor 240 d, or 1 20 Sterl. 
13-4 The 


4 


— gn Pn — 


| 
| 
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The Terms removed. 


2—4—8—32 —64 = 1000105 _ LS 
== 4-400 = 30. A5 4 
— 100 — ] — 


—bo = 1g0— 
— = 56—14—7 
— 240 e 
25 Conl. left = 
5 


125 


— [the Anſw: 


2)875(437 2d. or 365. 57 d. 


wa this the whole may be proved; for 1 1 J. Ster- 


ling give 36 5. 67 d. Flemiſh, 4381. 17 5. 1854. Ster- 


ling! in the former Part hereof will be d to be v6 
800 J. Dutch or Flemiſh. | 


© Example IV. 


A nt 1 his 1360 Piaſters owing from B. of 


Lockers and B. adviſes he can remit him at 509. 


Sterling g per Piaſter; now A. finding he can have no 


more at home in caſs he ſhould draw for them, orders 


B. to remit them in the following Manner, viz. firſt 


to Venice at 94 e for 100 Ducats Banco, from 
thence to Cadig at 320 Maravedies per Ducat, from 


thence to Eigen at 630 Reas per Piaſter of 272 Mara- 


vedies, from thence to Aniſterdam at 50 d. per Cruſade 
of 400 Reas, from thence to Paris at 56 d. per Crown, 
and laſtly, from thence home ar 315 d. Sterling per 


Crown; the Queſtion is, how much will the arbitrated 
Price be per Piaſter between London and Leghorn 


the faid Piaſters coming through all the aforeſaid 
Places: and how much will A. have ſaved excluſive 
or Charges. 


Dis. poſition 


Anteced. left the Div. 34) 8750554 arbitrated Price 


3 goes 210 Times in 630, Which 210 18 removed z 
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Diſpoſition of the Terms to find che arbitrated 
FAC 


If 94 Piaſters = — 100 Ducats of Venice, 
1 Ducat = 320 Maravedies of Spain, 
272 Maravedies = 630 Reas of Portuge!, 
400 Reas = 50 d. of Amſterdam, 
50 d. Amſterdam = 1 Crown of France, 


3 14 Crowns 105 31 74 Pence Sterl. 
How many Pence Sterl, for 1 Piaſter ? 


The Terms removed. 


Antecedents. Conſequents. 


—94=I00— 
—1=320=— 40—10— 5 

34—272=630—210—30—15 

4-400 50— 25 


25 Conſequents. 
15 


ä — HS. 


376 
5 


per Piaſter, the Anſwer. 


Inftru&ion. 


Cancel 94 on each Side of the Equation ; then to 
abridge the other Terms, firſt obſerve that 400 con- 
tains 100 four Times, ſo the 4 is removed. Then 


then divide 56 and 210 in the ſecond Column by 
andre remove the 2 $ and 39 to the next Column BY 


1 3 chen 
FP” 


- 
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then obſerving 8 in the ſecond Column will go 40 
Times in 320, cancel the 8 and remove 40 oppoſite 
to 320. Here it is to be obſerved, that it makes no 
Difference, how far the Terms be removed, or on 
what Column on either ſide the Equation the Num- 
bers ſtand; next divide the 40 by 4, which cancel and 


place 10 oppoſite to the 40; and laſtly, ſeeing 10, 

30, and 30 are all the Conſequents left, and 272 all 

the Antecedents, half all the Conſequents, and in Lieu 
thereof half 272 thrice, or divide by 8, and you wil! 
find you can abridge no more. Then to know hoW 
much the 1360 Piaſters will amount to at 55+; d. 


Sterling per Piaſter, that may be found by the Single 


Rule of Three, or by placing the ſaid Numbers for 
the laſt Conſequent, and repeating the Prices as be. 


fore, thus: 


Antecedents. 
If —49 100 — 
320 —40—10 
620—210—30 
2 
1— 
3 
How many 
Pence Sterl. for 


L 

| 

S 1 
uu 


1360-5 
10 Conſequent left. 
5 


300 
50 


15000 
5 


55 %%“ » 21. 105. che Anſo. 


Here, 


0 

1 
3 

— 
h 

te 
i 
7 
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Here, as the Antecedents are all cancelled, the 


Conſequents left, multiplied into one another, give 


the Anſwer. Thus it appears that A. would make 
312 J. 105. of the 1360 Piaſters, whereas if he had 
drawn for them, or ordered B. to remit, he would 
have only made 2837. 6s. 8 d. of them, according 


to the Courſe, by a direct Exchange at 50 d. per Pi- 


aſter ; therefore he would ſave 291. 3 5. 4 d. by the 
Negotiation tranſacted in the Manner aforeſaid. Brit. 
1 e 
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4 Note payable to an Infant when he l Come of age 
(mentioning the Time) is negotiable. 


OUNSEL ſhewed Cauſe why the Judgment 
obtained by the Plaintiff againſt the Defendant 
in an Action upon a promiſſory Note ſhould not be ar- 
reſted; the Note having been objected to, as con- | i 
tingent, uncertain, and not negotiable within the 11 
Act of 3 and 4 An. c. 9. I 

This was a promiſſory Note given to an Infant, | tha 
pn when he the (Infant) ſhall come of age, which will 1 
be 12 June, 1750. The Defendarcs Counſe! had 

moved to arreſt the Judgment, for that this was not 
a good Note, within 3 and 4 Ann. c. 9. % 75 
giving like Remedy, upon promiſſory Notes, as 
upon Bills of Exchange. In Answer to which, cha 
Counſel for the Plaintiff cited 2 Strange, 12:7, the 
Caſe of Cooke v. Colebam; where a Note, 4% pay in 
fix Weeks after the Defendant s Father's Death, was 
holden a good Note; and that the Sum payable by 
the preſent Note, is debitum in Praſenti, though ſol- 
vendum in futuro. 

The Counſel for the Defendant argued, that in this 
Declaration, are ꝙ Counts on Notes of Hand indeed; 
but the Notes ſet forth in the Declaration, are not 
Notes for the Benefit of Trade; nor is the Money 
made certainly payable: The Note was given to the 
Plaintiff 13 Years before the Time when he was to 
come of Age; and it was not at all certain, that he 
would live to attain that Age. They cited 2 Strange, 
1151, the Caſe of Beardeſley v. Baldwyn, where a 

Note to pay within ſo many Days after the 1. 
ant 


— — 


dant ſhould marry,” was held not to be a negotiable 
Note within the Statute. The Caſe of Cooke v. Cole- 
ham, cited by the Counſel for the Plaintiff, 2 Strange, 
1251, was payable ſix Weeks after a Death; which 
was a certain Event. In Order to have the Effect of 


a promiſſory Note within this Statute, it ought to 1 


a Note, payable at all Events. No Note is nego- 
tiable, which is not for the Payment of Money abſo- 
ſolutely, 1 Strange 629, Morris v. Lee, which was a 
Note promiſing to be accountable to the Plainti 
order for 1001. Value received, and held good. But 
a Quere tamen is added by Sir John Strange. All 
Notes payable on Contingences are bad, within this 
Act: And this is a Contingency, Whether be may ar- 
rive at the Age of 2 1, or not. 

Chief Juſtice: It would have been clearly good, if 
it had been made payable on the 12th of June, 1750, 
that is to ſay, on a Day certain, without mentioning 


the Plaintiff's being then to come of age: And ſurely 


it is not the /eſs certain, for adding that Circumſtance. 
The former Part of the Note is a Promiſe to pay the 
Money, and the reſt is only fixing the particular Time 
when it is to be paid; it is enough, if it be certainly at 
all Events payable at that Time, whether he lives till 
then, or dies in the Interim. This is a good Note 
within this Remedial Statute. 
A contingent Note, where it is uncertain whether 
the Money ſhall ever become payable at all, or not, 
is another Caſe : Such a Note is not within the Sta- 
tute ; and therefore I think this is a good Note within 
the Statute, 3 & 4 Ann. c. 9. : 
| Deniſon, Juſtice: I am of the fame Opinion. In 
this note there is no Condition or Uncertainty : But 
it is to be paid at all Events; only the Time of Pay- 
ment is poſtponed. And the Caſe of Cooke v. Cole 
ban was the * of the whole Court. He alſo 


cited 3 Co. rep. 19 


Foſter, Juſtice Here the 8 of pay ment is 
certainly fixed ; and the particular Day ſoorified for 
rn of the Money, being mentioned to N 

ay 
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Day on which the Infant is to come of age, makes 


no Difference, from what it would have been, if 


that Circumſtance had been omitted. 


And they all agreed that this was debitum in pre- 
ſenti, though ſolvendum in futuro; and diſcharged the 
Rule, and "ordered the Poſtea to be delivered to the 


Plaintiff. MS. Caſes 2 R. Hil. 30 Geo. II. Goff. v. 
as 8 5 


A Nate payable « on an uncertain Event is not negotiable. 


AN Action was brought upon a pennen Note, 
brought by the Indorſee, againſt one Perſon 


only; 8 the Note imported, upon the Face of 


it, to have been made by two Perſons; and the De- 
_ claration was upon the Note, as if it had been an ab- 


ſolute one, payable on the Death of a Perſon named 


in it; whereas it appeared, upon the Face of it, to 
have been given upon two ſeveral Conditions. For 
the Note when given in Evidence, came out to be 
thus We (naming the Defendant and another Perſon) 


promiſe to pay to A. B. 1161. 115. (value received) 


on the Death of George Henſhaw; provided he leaves 
2 of us ſufficient to pay the ſaid Sum, or if we ſhall 
be otherwiſe able to pay it. It was ſigned by the De- 


fendant only; and it was laid in the Declaration, 


merely as a promiſſory Note, abſolutely, and in all 
um payable on the Death of George Henſhaw. 
The Counſel for the Plaintiff made two Queſtions, 


1. Whether this be a negotiable Note: 2. Whether 


this Note,. given in Evidence, ſupports the Declara- 
tion; which is upon an abſolute Note payable on the 
Death of G. H. As to the firſt Point, there can be 


no Doubt but that if the Note given in Evidence 
had not the Proviſo added to it; but had merely been 


made payable on the Death of George Henſhaw, it 


had been a good. negotiable promiſſory Note, within 


the Statute of 3 & 4 Ann, c. 9. For the Contin- 
gency of the Death of E. H. is not ſueh an uncer- 


tain 
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tain Contingency, as that the Event may poſſibly 
or probably never happen; and ſo the Note might 
perhaps never become payable, But it is an Event 
certain and neceſſary; and no otherwiſe, nor in any 
ether reſpe& uncertain, than merely as to the parti- | 
cular Time when it will happen : So that it 1s no 

more than the ordinary Caſe of a promiſſory Note 
payable at a future Day. And to prove this Doctrine, 


and that this is a negotiable Note, he cited 2 Strange, 


1217, the Caſe of Cooke v. Colehan, full in Point; 


being fo pay, &c. within ſix Weeks after the Defendant's 
Father's Death. 1 Strange, 24. the Caſe of Andrews 


v. Franklin is full ſtronger ; being to pay, &c. within 


two Months after ſuch a Ship fhall be paid off. And 


as to the Proviſo or Condition, it is made abſolutely 
payable, on George Henſhaw's Death, an Event which 


will certainly happen ; therefore the Proviſo is re- 
pugnant to the Body of the Note. 


As to the ſecond Point, it is objected, 1. That the 


Note is only laid, as the Defendant's ſeveral Note: 
Whereas ir imports upon the Face of it, to be made 


by two Perſons, jointly. Anſwer. Perhaps one only 


figned it, or if the other did alſo fign it, it was never- 
theleſs equally the Note of the Defendant. It is laid 


in the Declaration, and muſt be pleaded according to 


its legal Operation. 1 Strange, 76. the Caſe of 


Butler v. Maliſſey, is directly in Point. 
It is objected, 2dly, That this is laid as an abfo- 


lute Note, without mentioning the two Conditions 


{of being payable) if he ſhall be able; or if Henſhaw 
fhall leave either of them ſuſſicient to pay it. Anſwer, 


This Note will ſufficiently ſupport the Declaration. 
And to ſupport this Aſſertion were cited 6 Med. 228. 
the Cale of -Roberts v. Harnape, 2 Salk. 659. S. C. 
4 Ed. IV. 29; and 1 Strange, 76. the Caſe of Butler 
. Maliſſey, before mentioned. 
Lord Mansfield : This Note was payable upon a 
Contingency; and therefore it is not an abſolute 


Note. What would it ſignify, to have put all theſe 


Contingencics, if the Party was abſolutely, and at 
all 
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all Events bound to pay it upon the Death of George 
Henſhaw 2 Moſt maniteſtly, it was not intended that 
he ſhould be bound to pay it upon George Henſhaw's 
Death, at all Events. This Note therefore being 
payable upon an uncertain, Contingency, is not a ne- 
gotiable Note. | 

Deniſon, Vite: A Note payable eventually upon 
an uncertain Contingency, can never be a negotiable 
Note. And if it had been ſo, yet there ought to 
have been an Averment, That George Henſhaw did 
leave one of them ſufficient. to pay it; or that the Defen- 
dant was etherwiſe able to pay it. And indeed this 
| ſhews plainly that it is not a negotiable Note within 
the Meaning of the Act of Parliament; ; which means 
and intends an abſolute Note at all Events. And I 
think too, that it is a Variance in the Declaration, 
from the Note itſelf, for want of ſetting out theſe 
Conditions: It. ought to have been ſet out as it re- 
ally Was. 3 17 

But indeed one of theſe Points depends upon the 
other: and. I think this Note is only eventually and 
conditionally payable; and by no Means abſolutely 
and at all Events. 

PFoſter, Juſtice: I am of the ſame Opinion both 
as to the Variance; and alſo that it was not a nego- 
tiable Note, as being payable eventually, and not 
abſolutely. Per Cur. Judgment for the Defendant. 
MS. n in 2 K. . 1 \ Geo. II. Roberts v. Peake. 


Action REP T rover lies not 1 a Bank Note, 


N Action of Trover was brought 1 the : 
Defendant, upon a Bank Note, for the Pay- 
ment of 211. 10s. to one William Fenny or Bearer, 
on Demand, The Cauſe was tried before Lord Mans- 
Feld, at the Sittings at Guildhall, London; and upon 
the Trial it appeared that William Fenny, being poſ- 

ſelled of this Bank Note, on the 11th of December, 


I 1750, ſent it by the General Poſt, under Cover, di- 
rected 
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rected to a Perſon at Chipping Norton in Oxford. 


hire; that on the ſame Night the Mat N 


and the Bank Note in Queſtion (amengſt other 
Notes) taken and carried away by the Robber; chat 
this Bank Note, on the 12th of the fame December, - 


came into the Hands and Poſſeſſion of the Plaintiſf, 
for à full and valuable Conſideration, and in che 
uſual Courſe and Way of his Buſineſs, and without 
any Notice or Knowledge of my ape aas 


taken out of the Mail. 5 205 


It was admitted and agreed, thut hel common 


and known Courſe of Trade, Bank Notes are 


by and received of the Holder or Poſſeſſor of them, 5 


as Caſh; and that in the uſual Way of negotiating 


Bank Notes, they paſs from one Perſon to another as 
Caſh, by Delivery only, and without any farther 
Inquiry or Evidence of Title, than what ariſes from 


the Poffeſfion. It appeared that Mr. Finm having 
Notice of this Robbery, on the 13th of December, 
applied to the Bank of England, to ſtop the Pay- 


ment of this Note: which was ordered accordingly, 


_ Mr. Finney's entering proper a to indem- 
iy the Bank. 


Joe little Time after this the Plaintiff applied to 
the Bank for the Payment of this Note; and, for 
that Purpoſe, delivered the Note to the Defendant, 
who is Clerk in the Bank: But the Defendant refuſed 


either to pay the Note, or to deliver it to the Plain- 


tiff. Upon which, this Action was rn, ca ande 


the Defendant. 


The Jury found a Verdi for the Plaintiff, and 


the Sum of 21 J. 105. Damages; 8 nevertheleſs 
to the Opinion of this Court upon this Queſtion, viz. 
Whether, under the Circumſtances of this Caſe, the 
Plaintiff had a ſufficient Property in this Bank Mow, 
to intitle him to recover in the preſent Action? 

The Counſel for the On nt argued, that the 


preſent Action was brought, not for the Money due 
upon the Note; but fot the Note itſelf, the Paper, 
the Evidence of the Debt : : So-that the Right to the 

Money 
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Money is not the preſent Queſtion: The Note is only 
an Evidence of the Money's being due to him as 


Beater. The Note mult either come to the Plaiatiff 
by Aſſignment; or «muſt be conſidered as if the 


Bank gave a freſh, ſeparate, and diſtinct Note to each 
Bearer. Now the Phintiff can have no Right by 


the Aſſignment of a Robber. And the Bank cannot 


be conſidered as giving a new Note to each Bearer : 
though each Bearer may be conſidered as having ob- 


tained from the Bank a new Promiſe. © This Note 


Was che Property of Mr. Finney, who paid in the Money; 


he is the real Owner: it is like a Medal, which 
might intitle a Man to Payment of Money, or to any 


other Advantage. And it is by Mr, Finney's Autho- 
rity. and Requeſt, that the Defendant detained it. 
It may be objected, that this Note is to be conſi- 


dered as Caſh, in the uſual Courſe of Trade. But 
ſtill, the Courſe of Trade is not at all affected by the 


preſent Queſtion, about the Right to the Note. A 
different Species of Action muſt be brought for the 


Note, from what muſt be brought againſt the Bank 


for the Money: And the Plaintiff has elected to bring 
Trover for the Note itſelf, as Owner of the Note; 


and not to bring his Action againſt the Bank, for the 
Money. 


The Caſes chat may affect the Nabe are 1 Salk. 


126. M. 10 W. III. Anonymus, Coram Holt, Chief 


333 at Niſi prius at Guildhall, There Lord Chief 


Juſtice Holt held that the right Owner of a Bank Bill, 


who loſt it, might have Trover againſt a Stranger 
who found it: But not againſt the Perſon to whom 
the Finder transferred it for a valuable Conſideration, 
by reaſon of the Courſe of Trade which creates a 


Property in the Aſſignee or Bearer. 1 Lord Raym. 
738. §. C. in which Caſe, the Note was paid away, in 


the Courſe of Trade. Hil. 12 W. III. B. R. 1 Salk. 


283, 284. Ford v. Hopkins, per Holt Chief Juſtice at 


Niſi prius at Guildhall, © if Bank Notes, Exchequer 


Notes, or Million Lottery Tickets, or the like, are 
Kolen or loſt, the Owner has ſuch an Intereſt or Pro- 


4 Perty 
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perty in them, as to bring an Action, into Mhatſo- 
ever Hands they are come. Money or Caſn is not to 
be diſtinguiſhed: But theſe Notes or Bills are diſtin- 


guiſhable, and cannot be reckoned as Caſh ;. and 


they have diſtinct Marks and. Numbers on them.” 
Therefore the true Owner may. ſeize theſe Notes 
wherever he finds them, if not paſſed away, in the 


Courſe of Trade: 1 Stran. 505." Hil. 8 Geo. J. In 


Middleſex, Coram Pratt, Chief Juſtice, Armory v. 
Dalamirie. A Chimney-Sweeper's Boy found a Jewel: 
it was ruled, that the Finder has ſuch a Property as 


will enable him to keep it againſt all but the right 
Owner; and conſequently, may maintain {F rover. 
This Note is like any other Piece of Property, until 


aſſed away in the Courſe of Trade. And here the 
Defendade acted as Agent to the true Owner. 

The Counſel, for the Plaintiff argued, that the 
Holder of this Bank Note, upon a valuable Conſr 


deration, has a Right to it, even againſt the right 


Owner. There are ſeveral Caſes, where the Uſage, 
Courſe, and Convenience of 1 rade, make the Law: 
and, jometimes, even againſt an Act of Parliament. 
3 Keb. 444. Stanley v. Ayles. per Holt, Chief Inſtice 
at Guildball, 2 Strange, 1000. Lumley v. Palmer: 
where a parol Acceptance of a Bill of Exchange 


was holden ſufficient againſt the Acceptor. I SI. 


23. This Paper Credit has been always, and with 
Kkealon, favoured and encouraged. 2 Strange, 946. 


Jens v. Faroler ei al. The Ulage of - theſe Notes is, 


That they paſs by Delivery only ; and are conſidered 
as current Caſh and the Poffeſſion always. carries 
with et the Property. 1 Sal. 126. pl. 3. is-in· Point. 


A particular Miſchief is rather to be permitted; than 


a general Inconvenience. This is to be conſidered 
upon the lame Foot as a Sale in Market Overt. 2. 


. iz. Sale in Market Overt binds thoſe 
that Had Right,” 


But it is objected, that there i is a ſubſtantial Diffe- 
rcnee between a Right to che Note, and a Right to 
the Money, But we fay the Right to the Money 


+ | wil 
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will attract to it a Right to the Paper. Our Right 
is not by Aſſignment; but by Law, by the Uſage 
and Cuſtom of Trade. We do not contend that the 


Robber, or even the Finder of a Note, has a Right 
to the Note: But after Circulation, the Holder upon 


a valuable Conſideration has a Right. We have a 


Property in this Note; and have recovered the Value 
againſt the Withholder of it. It is not material, 
what Action we could have brought againſt the Bank. 


And we agree that the true Owner might purſue his 


Property, where it came into the Hands of another, 
without a valuable Conſideration, or not in the Courſe 


of! Trade: which is all that Lord Chief Juſtice Holt 


ſaid in 1 Salk. 284. As to 1 Strange, 505. the Finder 

has the Property againſt all but the fight Owner; 
not againſt him. 

be Counſel for the Defendant in reply argued, 

That the Holder of the Note has a ſpecial Property 

init. But it does not follow that he can maintain 

Trover for it, againſt the right Owner. Suppoſing 


this Note to be a Sort of mercantile Caſh ; yet it has 


an Ear-mark, by which it may be diſtinguiſhed : 

Therefore Trover will lie for it: and ſo is the Cafe 
of Ford v. Hopkins. And a Thing ſtolen may be re- 
covered from a Merchant, as well as a Thing ſtolen 


from another Man. And this Note is a mere Piece _ 


of Paper: It may be as well ſtopped, as any other 
Sort of mercantile Caſh, as, for Inſtance, a Policy 
which has been ſtolen ; and this has not been paſſed 
away in Trade, but remains in the Hands of the 
true Owner. And therefore it does not ſignify in 
what Manner they are paſſed away, when they are 
_ paſſed away: for this was not paſſed away. Here 
the true Owner, or his Servant (which is the ſame 
Thing) detains it; and, ſurely, Robbery does not 
diveſt the Property. 

This is not like Goods fold in Market Gen nor 
does it paſs in the Way of a Market Overt; nor is 
within the Reaſon of a Market Overt. Suppoſe it 
was a Watch ſtolen: the Owner may ſcize it (though 
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he find it in a Market Overt) before it is fold there: 


But there is no Market Overt for Bank Notes. We 


deny that the Holder (merely as Holder) has a Right 
to the Note againſt the true Owner: And we deny 
that the Poſſeſſion gives a Right to the Note. 


Lord Mansfield delivered the Reſolution a the 
Court. After ſtating the Caſe at large, he declared 
that at the Trial, he had no Sort of Doubt, but 
that this Action was well brought, and would lie 
againſt rhe Defendant in the preſent Caſe; upon the 


general Courſe of Buſineſs, and from the Conſe- 
quences of Trade and Commerce : which would be 
much incommoded by a contrary Determination. 


his Caſe has been very ingeniouſly argued by the 


Counſel for the Defendant. But the whole Fallacy 
of the Argument turns upon comparing Bank Notes 
to what they do not reſemble, and what they ought | 


not to be compared to, viz. to Goods or to Securi- 


ties, or Documents for Debts. They are not Goods; 
nor Securities, nor Documents for Debts, nor are ſo 
_elteemed ; but are conſidered as Money, as Caſh, in 


the ordinary Courſe and Tranſaction of Buſineſs, 
the general Conſent of Mankind ; which gives them 
tlic Credit and Currency of Money, to all Intents 


and Purpoſes. They are as much Money as Guineas 
themſelves are; or any other current Coin, that is 
uſed in common Payments as Money or Caſh. They 


paſs by 2 Will, which bequeaths all the Teſtator's 


Money or Caſh; and are never conſidered as Securi- 
ries for Money, but as Money itſelf. In a Suit in, 


the Court of Chancery in 1748, upon Lord Ailef- 
Unry's Will, 900 J. in Bank Notes was conſidered as 
Caſh, On Payment of them, wherever a Receipt is 


"cquired,, the Receipts are always given as for 


Money; not as for Securities or Notes. So, on 


Bankruptcies, they cannot be followed as identical 


and dittinguiſhable from Money; but are always 


conlidered as Money or Caſh. 


Reporters ſometimes” catch at quaint Expreſſions 
that may happen to be dropped at the Bar or Bench; 


and 
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and miſtake their Meaning. It has been quaintly 
| Laid, hat the Reaſon why Money cannot be followed is, 
becouſe it bas no Ear-Mark : Eut this is not true; the 


true Reaſon is, upon Account of the Currency of it: 
it cannot be recovered after it has paſſed in Currency. 


So, in Cafe of Money ſtolen, the true Owner cannot 


recover it, after it has been paid away fairly and ho- 
neſtly upon a valuable and bona fide Conſideration: 
But before Money has paſſed in Currency, an Action 

may be brought for the Money itſelf. There was a Caſe 
in 1 Geo. I. at the Sittings, Thomas v. Whip, before Lord 
Matclesfield. It was an Action upon Aſſumpſit, by an 


Adminiſtrator againſt the Detendant, for Money had 
and received to his Uſe: The Defendant was Nurſe 
to the Inteſtate during his Sickneſs; and being alone, 
conveyed away the Money. And Lord Macclesfield 


held that the Action lay. Now this mult be eſteem- 


ed a finding at leaſt. Apply this to the Caſe of a 
Bank Note, an Action may he againſt the Finder, 
it is true; and 1tis not at all denied; but not after it 


has been paid away in Currency. And this Point 
has been determined, even in the Infancy of Bank 
Notes; for 1 Salk. 126. M. 10 W. III. at Nift prius, 


is in Point: And Lord Chief Juſtice Holt there ſays, 
that it is by Reaſon of the Courſe of Trade, which : 


creates a Property in the Aſſignee or Bearer, 
An Innkeeper took the preſent Note bona fide, in 


his Buſineſs, from a Perſon who had the Appearance 


of: a Gentleman. Here is no Pretence or Suſpicion 
of Collufion with the Robber; for this Matter was 
ſtrictly enquired and examined into at the Trial, and 

is fo ftated in the Caſe, that he took it for a full and 
valuable Conſideration, in the uſual Courſe of Buſi- 
neſs. Indeed if there had been any Colluſion, or 
any Circumſtances of unfair Dealing, the Caſe had 


been much otherwiſe. If it had been a Note for 


1000 J. it might have been ſuſpicious > But this was 


a ſmall Note, for 211. 10s. only; ana Money given 


in n for it. 
K k 2 Another 
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Another Caſe cited was a looſe Note in 1 Lord 
Raym. 738. ruled by Lord Chief Juſtice Holt at 


Guildhall, in 1698; which proves nothing for the 
Defendant's Side of the Queſtion; but it is exactly 


agrecable to what is laid down by my Lord Chief 


Juſtice Holt, in the Cale I have juſt mentioned. The 


Action did not lie againſt the Aſſignee of the Bank 


Bill; becauſe he had it for a valuable Conſideration, 
In that Caſe he had it from the Perſon who found i it; 


but the Action did not lie againſt him, becauſe he 


took it in the Courſe of Currency; and therefore it 
could not be followed in his Hands. It never ſhall 


be followed into the Hands of a Perſon who bond 
fide took it in the Courſe of Currency, and in the 


Way of his Bulincls, 


The Cale of Ford and Lopkins was alſo cited. 
This Caſe was in Hil. 12 W. III. Coram Holt, Chief 


Juſtice at Ni prius, at Guildball; and was an Action 


of Trover for Million Lottery Tickets: But this 


mult be a very incorrect Report of that Caſe. It is 


4211 


impolſible that can be a true Repreſentation of what 


Lord Chief Juſtice Holt ſaid : It repreſents him as 


ſpeaking of Bank Notes, Exchequer Notes, and 


Mällion Lottery Tickets, as like to each other. Now 
- no two Things can be more unlike each other, than 


a Lottery Ticket and a Bank Note. Lottery Tick- 
ets are identical and ſpecifick ; ſpecihck Actions lie 
for them: They prove earremely unequal in Value; 


one may be a Prize, the other a Blank. Land is not 


more ſpecitick than Lottery Tickets are. It is there 


ſaid, that the Delivery of the Plaintiff's Tickets to 
the Defendant, as that Caſe was, was no Change of 


Property. And moſt clearly it was no Change of 


Property: So far, the Cafe is right. But it is here 
urged to prove, that the true Owner may follow a ſtolen 


Bark Nole, into what Hands ſocver it ſhall come. Now 


the whole of that Caſe turns upon the throwing in 


Bank Notes, as being hke Lottery Tickets. But 


Lord Chief Juſtice Holt could never ſay, That an 


Action would he againſt the Perſon, who, for a va- 
luable 
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luable Conſideration, had received a Bank Note 
which had been ſtolen or loſt, and bond fide paid to 
him; even though the Action was brought by the 
true Owner : Becauſe Bank Notes are nor like Lotrery 
Tickets, but Money. The Perſon who took down 
this Caſe, certainly miſtook Lord Chief Juſtice El, 
or miſtook his Reaſons. For this Reaſoning would 
prove, that if a Man paid to a Goldſmith 5004. 1 
Bank Notes, the Goldimith could never pay them 
oe nn 

A Bank Note is univerſally, both at home and 
abroad, treated as Money, as Caſh, and paid and re- 
ceived as Caſh; and it is neceſſary, for the Purpoſe of 
Commerce, that their Curreney ſhould be eſtabliſhed . 
and ſecured. | 

There was a Caſe in the Court of Chancery, in 
December 1749, on ſome of Mr. Child's Notes, pay- 
able to the Perſon to whom they were given, or 
Bearer. The Notes had been loſt or deſtroy ed many 
Years : Mr, Child was willing to pay them to the 
Widow and Adminittratrix of the Perſon to wem 
they were made payable, upon their giving Boud, 
with two reſponſible Sureties (as is the Cuſtom i in ſuch 
_ Caſes) to indemnify him againſt the Bearer, if the 
Notes ſhould ever be demanded. The Adminiſtra— 
trix brought a Bill; which was diſmiſſed, becauſe 
ſhe either could not, or would not give the Security 
required. No Diſpute ought to be made with the 
Bearer of a Caſh Note, in Regard to Commerce, and 
for the ſake of the Credit of theſe Notes; though it 
be both reaſonable and cuſtomary to ſtay the Pay- 
ment till Inquiry can be made, whether the Bearer 
of the Note came by it, fairly, or not. 

'The whole Court were unanimous, and ordered the 
Poſtea to be delivered to the Plaintiff, MS. Cafes in 
| D, R. Hil. 31 Geo. II. Miller v. Race. 

Lord Mansfield delivered the Opinion of the Court 
upon the following Caſe. Mr. Meybobm, of Peterſ- 
| burgh, had Dealings with Mr. Awyand and Company 
of London, who often ſent Ships oj London, to Mr. 
ry  Meybohm 


| 
| 
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Meybohm at Peterſburgh. Meybohm, as appeared by 


Evidence, was indebted, on the Balance of their Ac- 


Counts,” to Anhand and Company: who tent a Ship, 
called the Galiiway; Stephen Baker, Maſter, to - it. 


Meybohm, at Peter jbtrgh, to fetch certain Goods. 
Meybohm ſent the Goods, and promiſed to ſend the 
Bill of Lading by the next Poſt, but never did. 
Afterwards, viz. in Auguſt i756, Amyand and Com- 


pany got a Policy of Infurance from private Infurers, 
for 11001. on the Ship, Tackle, and Goods, at and 


from London to Peterſburgh, and at and from thence 


back again to Londen; which Policy was figned by 
ſeveral © private Underwriters, different Perions from 


the preſent Defendants ; and of this Sum of 1 e 
thus underwritten, 500 J. was declared to be on 


Parts of the Ship; and the NN 6004. to bes on 
Goods. 


Between 26th Aug uſt and 28th September 175 6 


Mr. Amyand inſured 8007. more, with other private 


Inſurers; and this latter Inſurance was upon Goods 
only, and was only at and from Peterſburgh to Lon- 
don. On 28th, 29th, and goth of Ofober 1756, 
Mr. Amyand inſured gool. more, with other private 
Inſurers; which laſt Inſurance was on Goods only, at 
and from the Scund to Lenden: So that the whole Sum 
thus inſured by Amyand and Company was 28004. 
of which 2800/. the Sum of 2300 J. was on noe 


the remaining 5007. was on the Ship. 
Several Letters being given in idee it ap- 
peared, that Meybohm had in his firſt Leiter on this 


Subject written from Peterſburgh, on. yth September 


1756, to Amyand and Company, mentioned :what 


Goods he ſhould fend to them, referring to the In- 


voice for the Particulars: and directed them to get 


Inſurance thereon, and to place the Goods and the 
Inſurance to a particular Account, which he named 


in his Letter; in which he alſo ſpecified! ſome Iron, 


which was for Mr. Amyand's own Account. This 
Letter Mr. Amyand afterwards received; and in Con- 


ſequence of it, made the Inſurance accordingly, upon 
the 
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the 28th, 29th, and 3oth of the fame Offaber, as 
before mentioned. 

Meybobm, having ſhipped the Goods, indorſed the 
| Bills of Lading * one Mr. John Fameſ in Moſcow ; 
who on the 7th of Oober 1756, wrote to his Correſ- 


pondent Mr. Uhtihbeff, here in London, to inſure theſe 


Goods. In this Letter, he deſires Mr. Ubthoff to in- 
ſure the whole, that he (Fameſæ) might be ſafe in all 


Events; for he ſuſpected theſe Goods were intended 


to be conſigned by Meybohm to ſomebody elſe, and 
Jorge: might be inſured by ſome other Perſon : And 

e ſays, they were transferred to him, in Conſideration 
of his being in Advance to Mzybobm more than their 


Amount. This Letter from Mr. Fameſz was recei- 


ved by Mr. Ubhoff, on the 15th Nivember, 1756. 


Mr. Ubthoff accordingly applied to the Defendants, 
the London Aſſurance Company; and diſcloſed to them, 


at-the ſame Time, all theſe Particulars: And they, 


upon the 16th of November, 1756, after being thus 


apprized, that there might be another Inſurance, 


made the Inſurance in Queſtion, for 23167. on the 


Goods, at and from the Sound to London : the Goods 


were loſt in the Voyage. Mr. Ubrhof*s Inſurance 
was made by the Plaintiffs Godin Guion and Company, 


who are Inſurance Brokers and they declare, that 
this Inſurance (which is expreſſed to be made by 


them, as well in their own Names, as for and in the 


Name and Names of all and every other Perſon or 


| Perſons, to whom the ſame doth, may, or ſhall ap- 
pertain, in Part or in all) was made by Order of 


Henry: Ubibeff, Eſq. This Declaration is indorſed 
upon the Policy, od is dated 18 November, 1756. . 
There is no Doubt, as to the Value of the Goods, 


or as to the Loſs of them. And it is admitted by 


the Defendants, -That the Plaintiff ought to recover 
half the Loſs from them: But they ſay, they ought 
to pay only half, not the whole of the Loſs. So 


that the only Queſtion is, Whether the Plaintiff is 
intitled, upon the Circumſtances of this Caſe, and 


vpn the Facts I have been ſtating, to recover the 
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whole Loſs from the preſent Defendants, or only the 


half of his Loſs from them, and, the Remainder 
from the Underwriters of Mr. Ampyand's Policy. 


The Verdict is found for the Plaintiff, for the 
Whole: Bur it is agreed to be ſubject to the Opinion 


of this Court, upon the Queſtion before, mentioned. 


J ſhall firſt conſider this Queſtion as between the In- 
ſurer and Inſured. And as between them, and upon 
the Foot of commutative Juſtice merely, there is 
no Colour why the Inſurers ſhould not pay the Inſured 
the Whole; for they have received a Premium. for 
the whole Riſque. Before the Introduction of wager- 


ing Policies, it was, upon Principles of Convenience, 


very wiſely eſtabliſhed, that à i/an fbould not recover 
more than he had 22 Infurarice was conſidered as an 
Indemnity only, in Caſe of a Loſs; and therefore the 


Satisfaction ought not to excecd the Loſs. This 
Rule was calculated to prevent Fraud, leſt the 
Temptation of Gain ſhould occaſion unfair and wil- 
ful Loſſes. If the inſured is to receive but one Sa- 


tis faction, natural Juſtice ſays that the ſeveral Inſu- 
rers ſhall all of them contribute pro rata, to ſatisfy 
that Loſs againſt which they have all inſured. Where 


a Man makes a double Inſurance of the ſame Thing, 


in ſuch a Manner that he can clearly recover, againſt 


. ſeveral Inſurers in diſtinct Policies, a double Satiſ- 


faction, the Law certainly ſays, That he ought not 
to recover doubly for the ſame Lols, but be content 


with one ſingle Satisfaction for it. And if the ſame 


Man really and for his own proper Account, inſure 
the ſame Goods doubly, though both Inſurances be 
not made in his own Name, but one or both of 


them in the Name of another Perſon, yet that is juſt 
the ſame Thing ; for the ſame Perſon is to have the 
Benefit of both Policies. And if the whole ſhould 


be recovered from one, he ought to ſtand in the 
Place of the Inſured, to receive Contribution from 
ud other, who was 1 8 75 liable to Fee the whole. 
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licies) expreſly prohibits the re- aſſuring, after having 
already inſured the ſame Thing; unleſs the former 
Aſſurer be inſolvent, or become a Bankrupt, or die; 
and it provides that even in thoſe Caſes, it ſhall be 
expreſſed in the Policy to be a Re- aſſurance: So that, 
here, if Mr. Fameſz had himſelf made a ſecond Aſ- 
ſurance upon the ſame Goods, and was to have had 
the Benefit of both the Aſſurances himſelf, it had 
been within the Act. But if Fameſz was not to have 
the Benefit of both Policies in all Events, then it 
can never be conſidered as a double Policy. 

It hath been objected, that the Indorſement of the 
Bills of Lading transferred Meybohm's Intereſt in all 
Policies by which the Cargo aſſigned was inſured ; | 
and therefore Fameſz has a Right to Mr. Amyand's 
Policy; and that Fameſz, being the Aſſignee of 
Meybohm, is the Ceſtuy que T ruſt of it, and may 
recover the Money inſured; and even that he may 
bring Trover, or Detinue, for the very Policy it- 
ſelf; and it is urged from hence, that he either will 
or may have a double Satisfaction for the ſame Loſs. 
But, allowing that by the Indorſement of the Bills 
of Lading and aſſigning the Cargo to Fameſz, he 
ſtands in the Place of Meybohm in Reſpect of his In- 
ſurances, yet Mr. Amyand has an Intereſt of his own, 
and had actually inſured the Ship and Goods, and 
the Sum of 19co/7. upon both together, prior to any 
Directions or Intimation received from Mr. Meybobm, 
to inſure for him. Various People may inſure va- 
rious Intereſts, on the ſame Bottom ; as. one Perſon 
for Goods, another for Bottomry, Sc. And here 
Mr. Amyand had an Intereſt of his own, diſtin 
from the Intereſt of Meybohm. He had a Lien 
upon thoſe very Goods as a Factor to whom the 
Balance was due: and he had the ſole Intereſt in 

the Ship, which was a Part of the Things inſured 
by him. It is far from appearing, that even his laſt 
Inſurance (in O#ober) was made on the Account of 
Meybohm, or as Agent for him: So far from it, Mr. 
Amyand inſiſts upon it for his own Benefit, as he ex- 
preſly declared at the Trial, and alſo lately refuſes to 


give 
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ive it up or to ſuffer his Name to be uſed by the 

laintiff; though he was a Witneſs: for the Defen- 
dants, and et e by them, and inclined to 
ſerve them: So that the Foundation of this Argu- 
ment, urged by the Defendant's Counſel, fails them; : 

and there! is, in Reality, Nothing to ſupport | NEE 
HhBut even ſuppoſing, that Mr. Amyand had made 
his Infurance, not upon his own: Account, but as 
Agent or Factor for Mr. Meybobm, and upon the Ac- 
count of Meybobhm; yet, even then, Fame/z can 
never come againſt Amyand's Underwriters, or come 
at Amyand's Policy, to his own Uſe. For Mr. Amy- 
aud, the Factor for Meybehm, has Poſſeſſion of th 
Policy, and appears to have been a Creditor of Mey- 
bohm's upon the Balance of Accounts between them 
at the Time when he made the Inſurance. And J 
take it to be now a ſettled Point, that a Factor, to 
whom a Balance is due, has a Lien upon all Goods 


of his Principal, ſo long as they remain in his Poſ- 


ſeſſion. Kruzer et al. v. Wilcox et al, was a Caſe in 
Chancery in March 1754, upon this Head. It came 
on firſt, before Sir John Strange, then Maſter of the 
Rolls; who decreed an Account, and directed Allow- 
ances to be made for what the Factor had expended 
on Account of the Ship or Cargo; and reſerved all 
further Directions, till after the Maſter's Report. It 
came on again, afterwards, for further Directions, 
after the Maſter's Report, before the Lord Chancel- 
lor; who was attended by four eminent Merchants, 
who were interrogated by him publickly: After 
which, he took Time to conſider of it; and on firſt 

of February 1755, decreed that the F actor has a Lien 
on Goods conſigned to him; not only for incident 

Charged, but as an Item of mutual Account for the 
general Balance due to him, ſo long as he retains the 
Poſſeſſion: But if he parts with the Poſſeſſion of the 
Goods, he parts with his Lien; becauſe it cannot be 
retained as an Item for the general Account. And 
there was another Caſe in the ſame Court, of Gardi. 
ven v. | Coleman, in June 1755, in which, the former 
14642 | Caſe, 
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Caſe, determined as I have mentioned, was conſider- 
ed as a Point ſettled: And this latter Caſe, of Gardi- 
ner v. Coleman, was decreed agreeably to it: So that 
Mr. Amyand, even conſidered as a Factor or Agent 


to Meybohm, and as making the Inſurance upon Mey- 
bobms' Account, is yet intitled to retain the Policy, 


Meybohm being indebted to him upon the Balance of 
the Account between them; and he has a Lien upon 
the Policy, whilſt it continues in his Poſſeſſion. 


Therefore, even in this View of the Cafe, Mr. Fa- 


meſz muſt firſt have paid to Mr. Amyand the Balance 


of his (Amyand's) Account, before he could have 
gotten that Policy out of Mr. Aimand's Hands: And 


conſequently, Mr. Fameſæ was very far from being 


intitled to the Benefit of it, as a Ceſtuy que Truſt, 


abſolutely and entirely. ET, | 

But if the Queſtion, whether Feame/z could take 
Benefit of Mr. Amyand's Policy, were doubtful; yet, 
here, /ameſz inſured the Goods with the Defendants, 


expreſly under the Declaration of his Suſpicion, that 
there might have been a former Conſignation, and 
ſome former Inſurance made upon the Goods by ſome 


other Perſon; but he deſired to inſure the whole for 
his own Security; and this the Defendants agreed, 
and took the whole Premium. Mr. Amyand inſiſted 


upon his Right to the whole Benefit of his own Po- 
licy, when he was examined as a Witneſs; and is 
now litigating it in Chancery. It would neither be 
juſt nor reaſonable, that Fameſz ſhould only recover 
Half of his Loſs from the Defendants, and be turned 


round for the other Half, to the uncertain Event of 
a long and expenſive Litigation. I do not believe 


there ever will or can be any Recovery by Fameſæ or 
thoſe who ſhall ſtand in his Place againſt Amyand's 


Underwriters.” . However, if thoſe Underwriters are 
liable to contribute to all, the Contribution ought to 


be amongſt the ſeveral Inſurers themſelves. But Fa- 
meſæ, the Inſured, has a Right to recover the whole 
Loſs from the Defendants, upon the Policy now in 
Queſtion, by which they are bound to pay the 
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Whole. For though here be two Inſurances, yet it 
is not a double Inſurance: To call it fo, is only con- 
founding Terms. If Fameſæ could recover againſt both 
Sets of Injurers, yet he certainly could not recover 
from the Underwriters of Amyand's Policy, without 
ſome Expence; nor without firſt paying and reim- 
burſing to Mr. amyand the Premium he paid, and 
alſo his Charges. This is by no Means within the 
Idea of a double Inſurance, Two Perſons may in- 
ſure two different Intereſts, each to the whole Va- 
lue; as the Maſter, for Wages; the Owner, for 
Freight, c. But a double Inſurance is where the ſame 
Man is to receive two Sums inſtead of one, or the 
ſame Sum twice over, for the ſame Loſs, by Reaſon 
of his having made two Inſurances upon the ſame 
Goods or the ſame Ship. Mr. Lame ſæ is intitled to 
receive the whole from the Defendant, upon their 
Policy; whatever ſhall become of Mr. Amyand's Po- 
licy : And they will have a Right, in Caſe he can 
claim any Thing under Mr. Amyands Policy, to 
ſtand in his Place, for a Contribution to be paid by 
the other Underwriters to them. But {till they are 
certainly obliged to pay the whole to him. There- 
fore, upon theſe Grounds and Principles, in every 
light in which the Caſe can be put, we are all of us 
clearly of Opinion, that the Verdict is right, as it 
now {tands, for the Whole; and that the Poſtea be 
delivered to the Plaintiff, MS. Caſes in B. R. Hil. 
31 Geo. II. Godin. et al. v. London Ajurance Company. 
Lord Mansfield delivered the Opinion of the Court 
upon the following Caſe. The Plaintiff being part 
Owner of the Ship Oz/ow, an Eaſt India Ship, then 
lying in the Thames, and bound on a Voyage to 
Ching and back again to London, inſured it in and from 
London, to any Ports and Places beyond the Cape of 
Good Hope, and back to London; free from Average 
under Ten per Cent. upon the Body, Tackle, Appa- 
rel, Ordnance, Munition, Artillery, Boat, and 
other Furniture of and in the ſaid Ship; beginning 
the e upon the ſaid Ship, Sc. from and 
imme- 
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immediately following the Date of the Policy and ſo 
to continue and endure till the ſaid Ship, with all her 
Ordnance, Tackle, Apparel, Sc. ſhall be arrived as 
above, and hath there moored at Anchor 24 Hours 
in good Safety. And it ſhall be lawful for the ſaid 
Ship, in this Voyage, to proceed and fail to and 
touch and ſtay at any Ports or Places whatſoever, 
without Prejudice to this Aſſurance. The Perils 
mentioned 1n the Policy, are the common Perils, viz. 
of the Seas, Men of War, Fire, Enemies, Pirates, 
Sc. and all other Perils, Loſſes and Misfortunes, 
Sc. The Premium was 7 Guineas per Cent. with the 
uſual Abatement of 2 per Cent. in Caſe of a Loſs. 
The Ship failed, Sc. and arrived in the River 
Canton in China; where ſhe was to ſtay, to clean and 
| refit, and for other Purpoſes. Upon her Arrival 
there, the Sails, Yard, Tackle, Cables, Rigging, 
Apparel, and other Furniture were, by the Captain's 
Order, taken out of her, and put into a Warehouſe, 
called a Bank Saul, built for that Purpoſe on a Sand 
Bank or ſmall Iſland, lying in the ſaid River, near 
one of the Banks called Bank-Saul Iſland, about 200 
or 220 Yards in Length, and 40 or 50 Yards in 
Breadth; in order to be repaired, kept dry, and pre- 
ſerved, till the Ship ſhould be heeled and cleaned 
and refitted. Some Time after this, a Fire acciden- 
tally broke out in the Bank-Saul belonging to a 
Swediſh" Ship; and communicated itſelf to another 
Bank-Saul, and from thence to the Bank-Saul be- 
longing to the Ornflow; and conſumed the ſame, with 
all the Sails, Yards, Tackle, Cables, Rigging, Ap- 
parel, and other Furniture belonging to the Onflow, ' 
which were therein. 
It was ſtated, that it was the univerſal and. well- 
known Uſage, and has been fo for a great Number 
of Years, for all European Ships which go a China 
Voyage, except Dutch Ships, who for ſome Years 
paſt have been denied this Privilege by the Chineſe, 
and look upon ſuch Denial as a great Loſs when 
they arrive near this Bank-Saul Illand in wy Ve 
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Canton, to unrig the Ship, and to take out e 
Yards, Tackle, Cables, Rigging, Apparel, and 
other Furniture; and to put them on Shore, in a 
Bank-Saul built for that Purpoſe on the faid INand, 

in the Manner that had been done on the preſent Oc- 
caſion by the Captain of the Onflow, in order to be 

there repaired, kept dry and preſerved, until the Ship 
ſhould be heeled, cleaned and refitted. And the 

Caſe further ſtares, that it appears, that the ſo doing 
is prudent, and for the common and general Benefit 
of the Owners of the Ship, the Inſurers, and In- 
ſured, and all Perſons concerned in the Safety of the 
Ship. The Ship arrived from her ſaid Voyage, in 
the Thames, in September 1759 having been unrig- 

ged, and put in the beſt Condition the Nature of the 
Place and Circumſtances of Affairs would permit. 
Now the Queſtion is, Whether this was a Loſs for 

which the Inſurers are reſponſible, within the Intent 
and Meaning of this Policy of Inſurance. 

By the expreſs Words of the Policy, the Defen- 
dants have inſured the Tackle, Apparel, and other 
Furniture of the Ship Onſlow from Fire, during 
the whole Time of her Voyage, until her Return in 
Safety to London, without any Reſtriction. Her 
Tackle, Apparel, and Furniture were inevitably 
burnt in China, during the Voyage, before her Re- 
turn to Loudon, The Event, therefore, which has 
happened, is a Loſs within the general Words of the 
Policy; and it is incumbent upon the Defendants 
to ſhew, from the Manner in which this Misfortune 
happened, or from other Circumſtances, that it ought 
to be conſtrued a Peril which they did not undertakę 
to bear. 

From the Nature, Object and Urility of this 
Kind of Contract, Conſequences have been drawn z 
and a Syſtem. of Conſtruction eſtabliſhed, upon th 
ancient and inaccurate Form of Words in which the 
Inſtrument is conceived. The mercantile Law, in 
this Reſpect, is the ſame all over the World. For, 
rem che lame Premiſſes, the found Concluſions of 

EReaſon 
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Reaſom and Juſtice muſt univerſally be the ſame. 
Hence, among many other, the following Rules have 
been ſettled. If the Chance is varied, or the Voyage 
altered by the Fault od the Owner or Maſter of the 
Ship, the Inſurer ceaſes to be liable; becauſe he is 
underſtood to engage that the Thing ſhall be done, 
ſafe from fortuitous Dangers, provided due Means 
are uſed by the Traders to attain that End. But the 
| Maſter is not in Fault, if what he did was done in 
=} the uſual Courſe, or neceſſarily ex juxt4 Cauſa. Ihe 
Ignſurer in eſtimating the Price at which he is willing 
to indemnify the Trader againſt all Riſques, muſt 
have under his Conſideration the Nature of the Voy- 
age to be performed, and the 2/4 Courſe and 
Manner of doing it. Every Thing done in the /a. 
Courle muſt. have been foreſeen and in Contem 
plation, at the Time he engaged. He took the 
Keiſque, upon a Suppoſition that what was uſual or 
neceſſary would be done. It is abſurd to ſuppoſe, 
when the End 1s inſured, that the uſual Means of 
attaining it are meant to be excluded. Therefore, 
when Goods are inſured till landed; without expreſs 
Words, the Inſurance extends to the Boat, the uſual 
Method of landing Goods out of a Ship, upon the 
Shore. If it is ulual to ſtay ſo long at a Port, or to 
go out of the Way, the Inſurer is conſidered as 
underſtanding that Uſage. Bond v. Gonſales, 2 Salk. 
445. was fo ruled by Lord Chief Juſtice Holt. If 
Goods are inſured on board one Ship, to a Port; and 
from thence, on board another Ship, the firſt that 
can be got; the Inſurance extends through all the 
intermediate Steps of removing from one Ship to the 
other, as uſual. 7 ongoing TOC x 
All this has been determined in the Caſe of Tier- 
ney. v. Etberington, at Guildball, 5th March 1743. 
That was an Inſurance on Goods in a Dutch Ship, 
from Malaga to Gibraltar, and at and from thence to 
England and Holland, both or either, on Goods as here 
under agreed; beginning the Adventure from the 
loading, and to continue till the Ship and Goods be 
„ | arrived 
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arrived at England or Holland, and there ſafely land- 
ed. The Agreement was, That upon the Arrival of 
the Ship at Gibraltar, the Goods might be unloaded, 
and re-ſhipped in one or more Britiſb Ship or Ships, 
for England and Holland; and to return One per Cent. 
if diſcharged in England. It appeared on Evidence, 


that when the Ship came to Gibraltar, the Goods 
were unloaded; and put into a Store Ship, which it 


was proved was always conſidered as a. Warehouſe ; 

and that there was then no B777ifþ Ship there. Two 
Days after the Goods were put into this Store Ship, 
they were loft in a Storm. For the Defendant, it 


was inſiſted that the Inſurance was only upon the 


Dutch and Britiſh Ships 3 and that it did not extend 


to the Store Ship; which is conſidered as a Ware- 


houſe at Land, and ſo not a Peril at Sea. For the Plain- 
tiff it was inſiſted, that this was a Loſs in the Voyage: 


tor the Policy 1s, for all Loſſes at Gibraltar, as well as : 
to and from that Place. If there had been a Britiſh | 


Ship there, and the Goods had been put into a 


Lighter, in Order to go to the Prizifþ Ship, and loſt 


in the Way; that would have been a Loſs within 


the Policy. We have Liberty to unload and re- Hip; 
and therefore have a Liberty to uſe all Means in 


Order to do that. 
Lee, Chief Juſtice, ſaid, It i 18 certain that in the 


Conſtruction , of Policies, the Strickum Jus, or Apex 
Juris are not to be laid hold on: But they are to be 
conſtrued largely for the Benefit of Trade, and for 

the Inſured. Now it ſeems to be a ſtrict Conſtruc- 
tion, to confine this Inſurance only to the unloading 
and re-ſhipping, and the Accidents attending that 
Act. The Conſtruction ſhould be according to the 


Courſe of Trade in this Place. And this appears to 


be the uſual Method of unloading and re-ſhipping 
in that Place; viz. That when there is no Britiſh 
Ship there, then the Goods are kept in Store Ships. 
He added, that where there is an Inſurance on Goods 
on board ſuch a Ship, that Inſurance extends to the 


carrying the Goods to Shore in a Boat. So if an Inſu- 
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rance be of Goods to ſuch a City; and the Goods are 
brought in ſafely to ſuch a Port, though diſtant from 
the City; that is a Compliance with the Policy, if 
that be the uſual Place to which the Ships come. 
And therefore as here is a Liberty given of unload- 
ing and re- ſnipping, it muſt be taken to be an inſu- 
ring under ſuch Methods as are proper for the un- 
loading and re- ſnipping. Here is no Neglect on the 
Part of the Merchant (the inſured); for the Goods 
were brought into Port the 19th, and were loſt the 
22d of November. This Manner of unloading and 
re- ſhipping is to be conſidered as the neceſſary Means 
of attaining that which was intended by the Policy; 
and ſeems to be the ſame as if it had happened 
in the Act of re- ſhipping from one Ship to the other. 
And as this is the known Courſe of Trade, it ſeems 
extraordinary if it was not an Act intended. This 
is not to be conſidered as a Suſpenſion of the Policy, 
during the unloading and re- ſhipping from one Ship 
to another. For, as the Policy would extend to a 
Loſs happening in the unloading and re-ſhipping 
from one Ship to another, ſo any Means to attain 
that End come within the Meaning of the Policy. 
And accordingly a Verdict was given for the Plain- 
tiff, In Eaſter Term following, a new Trial was 
moved for: But it was refuſed, by Lord Chief Juſ- 
tice Lee, Mr. Juſtice Chapple, and Mr. Juſtice Deni- 
ſon; Mr. Juſtice Wright indeed being of a different 
Opinion, namely, That it was a Removal at the 
Peril of the Inſured. To $4975 
In the preſent Caſe, the ſame Reaſoning will hold. 
And, in general, what is uſually done- by ſuch a 
Ship, with ſuch a Cargo, in ſuch a Voyage, is under- 
ſtood to be referred to by every Policy, and to make 
a Part of it, as much as if it was expreſſed. The 
Uſage, being foreſeen, is more ftrongly allowed to 
be purſued, than what is left to the Maſter's Di- 
rection upon unforeſeen Events: Yet if the Maſter, 
ex juſtd Cauſa, goes out of the Way, as, to refit, or to 
avoid Enemies, Pirates, c. the Inſurance continues. 
n O pon 
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Upon theſe Principles, it 1s difficult to frame a 
Queſtion which can ariſe out of this Caſe, as ſtated. 
The only Objection is, That the Sails, Sc. were 
burnt in a Bank-Saul, and not in the Ship; upon 
Land, and not at Sea or upon Water; and, being 
appurtenant to the Ship, Loſſes and Dangers aſliore 
could not be included in the Policy. 
The Anſwer is obvious, (iſt.) The Words of the 
Policy make no ſuch Diſtinction. (2dly.) The Intent 
makes no ſuch Diſtinction. Many Accidents might 
happen at Land, even to the Ship. Suppoſe a Hurri- 
cane to drive it a Mile on Shore; or an Earthquake 

may have a like Effect. Suppoſe the Ship to be burnt 


in a dry Dock; or ſuppoſe Accidents to happen to the 


Tackle upon Land, taken from the Ship, while ac- 
cidentally or occaſionally refitting ; as on Account of 
a Hole in its Bottom, or other. Miſchance. Theſe 
are poſſible Caſes. But what might ariſe from an 
accidental Occaſion of refitting the Ship, is not near 


ſo ſtrong as a certain neceſſary Conſequence of the 


ordinary Voyage, which the Parties could not but 
have in their direct and immediate Contemplation. 
Here the Defendants knew that this Ship muſt be 


| heeled, cleaned and refitted, in the River of Canton. 
They knew that the Tackle, Sc. would then be put 
in 25 Bank-Saul ; they knew it was for the Safet 


of the Ship, and prudent, that they ſhould be put 
there. Had it been an accidental Neceſſity of refit- 
ting, the Maſter mighe have excuſed taking them out 
of the Ship, ex uſd Cauſa. But deſcribing the 


Voyage is an expreſs Reference to the uſual Manner 


of making it, as much as if every Circumſtance was 
mentioned. Was the Chance varied by the Fault of 


the Maſter? It is impoſſible to impute any Fault to 
him. Is this like a Deviation? No: It is ex juftd 


Cauſa; which always excuſes. And Tet the Counſel 
for the Plaintiff, being preſſed in his Argument, was 
obliged to inſiſt, That it reſembled a Deviation: 


| Which determines the Inſurance, and diſcharges the 


Infurer, Anſwer. This E the Parties to in- 
— ſure 
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ſure from London and back again, knowing that the 
Policy would be determined in the River Canton; 
which would be abſurd. Beſides, it ought to make 
a Difference in the Premium; yet the Underwriters 
have all kept the Premium upon other China Voyages. 
One Objection was formed by comparing this Caſe 
to that of changing the Ship or Bottom, on board of 
which Goods are inſured; which the Inſured have 
no Right to do. Anſwer. There, the identical 
Ship is eſſential: For that is the Thing inſured. 
But that Cale is not like the preſent. Another Ob- 
jection was, That Policies ought to be conſtrued 
ſtrictly, and not to be extended to Caſes omitted; 
which latter Poſition is true, and muſt be agreed. 
Anſwer. But that is not the preſent Caſe; for this 
is not Caſus omiſſus, but clearly within the View, and 
von fide Intent of the Policy. 
HFere the Defendant knew the Tackle and Furni- 
ture would be put in this Bank-Saul, as the uſual, 
certain Conſequence of the Voyage at Sea; which 
always made it neceſlary to hecl, clean and refit the 
Ship in the River of Canton. Had the Inſurers bee 
aſked, they muſt, for their own Sakes, have :nfiſted 
they ſhould be put there, as the beſt and ſafeſt Me- 
thod. They would have had Reaſon to complain, 
if, from their not being put there, a Misfortune had 
happened. In that Cale. the Maſter would have 
been to blame, and by. his Fault would have varied 
the uſual Chance. They have taken a Price for 
ſtanding in the Plaintiff's Place, as to any Loſſes he 
might ſuſtain in performing the ſeveral Parts of the 
Voyage; of which, this was known and intended to - 
be one. Therefore we are very clearly of Opinion, 
that in every Light and in every View of this Caſe, 
in Reaſon and Juſtice, and within the Words, Intent 
and Meaning of the Policy, and within the View 
and Contemplation of the Parties to the Contract, 
the Inſurers are liable to anſwer for this N 
Wherefore let the Poſtea be delivered to the Plaintiff, 
MS. Caſes in B. R. Eaſt. 30 Geo. II. Pelly v. Royal Ex- 
change Aſſurance, 1 2 Paro! 
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Parol Acceptance is ſufficient i in Aftion obs the Ac 
ceptor of @ Bill of Exchange. 


AN Action was brought againſt the Defendant as an 
= Acceptor of an Inland Bill of Exchange : Upon 
the Trial. before Lord Hardwicke, at Guildhall, it 
appeared upon the Evidence, that the Acceptance 
was by Parol only. The Plaintiff had a Verdict, but 
this Point was ſaved to the Defendant, Whether Or 
not a parol Acceptance of an Inland Bill of Ex- 
change, is ſufficient to warrant an Action againſt the 
Acceptor, upon the Statute 9 & 10 VV. III. 1 
and 3 & 4 Ann. c. 9. And it was moved accordingly 
in N. R. 
Mr. Abney, for the Plaintiff, argued, that the 
Judges have extended Actions on Bills of Exchange, 
in Favour of Merchants and Trade. 
Volt, Chief Juſtice, ſaid, he remembered the firſt 
Alon brought on a Bill of Exchange, 2 Lut. 158. 
Treby, Chief Juſtice, ſaid, that Bills of Exchange 
were firſt allowed between Eneliſh and foreign Mer- 
chants; next, among Enghſh Merchants; afterwards, 
among all Traders! in general : and laſtiy, among all 
Perſons whatſoever, 2 Vent. 292. And therefore if a 
Gentleman draws a Bill of Exchange, he is a Mer- 
chant to that Purpoſe. The two Acts concerning 
inland Bills of Exchange, are made for the Benefit 
of the Drawer, that he ſhould not be chargeable for 
Intereſts and Coſts, without a Profit. Salk. 131. Ac- 
ceptance for Part is good. Wagerſloffe 405 Keene, 
Mich. 6 Geo. I. [Stran. 214.] Comb. 432. Theſe Re- 
ſolutions ſeem to be founded on Molloy, who ſays the 
fame. Acceptance by a Stranger is good, ſo as to 
bind the Stranger for the Honour of the Drawer. 
Carib. 459. Acceptance after Time of Payment is 
elapſed, 1s good. Salk. 129. Though the Act 4& 5 
Ann. provides, that no Acceptance of an inland Bill 
of Exchange ſhall . Wy Perſon whatſoever, 
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unleſs underwritten, or indorſed ; yet the laſt Clauſe 


in the Act ſets all at large again, which is a Proviſo, 


that nothing contained in this Act ſhall diſcharge any 


Remedy, which any Perſon may have againſt the 


Drawer, Acceptor, or Indorfor of any ſuch Bill. 


Therefore, as theſe Acts have made no Alteration, 
as to this Point, it is to be ſeen what was the Cuſtom 


of Merchants before thoſe Statutes, and what it is 
now. In Molloy 295, and Zoo, it is ſaid, that an 


Acceptance binds without writing, arid that a ſmall 


Matter amounts to an Acceptance, ſo as there be an 


Underſtanding between the Parties; that if it is ſaid, 
Leave your Bill with me, and I will accept it, that is 


a good Acceptance. Mich. 12 Geo. I. Wilkinſon and 


Ludwidge | Stran. 648.] at Niſi prius before Lord 
Knead Action on a foreign Bill of Exchange, 
againſt the Defendant, as Acceptor. On the Evi- 
dence, it appeared, that the Defendant in a Letter 


ſaid, I will pay it, if you will let me firſt ſend to my 
Correſpondent in Ireland. It was inſiſted upon by 


the Defendant, that this was only a conditional Pro- 


miſe of Acceptance, but the Chief Juſtice held it a 


good Acceptance. Micb. 6 Geo. II. Cox and Coleman; 


a foreign Bill of Exchange was drawn upon the De- 
fendant and returned, and proteſted for Non-Accept- 
_ ance, and afterwards the Detendant faid to the Plain- 


tiff, If the Bill comes back I will pay it; and this 
was held a good Acceptance. There never was any 
Difference between foreign and inland Bills of Ex- 
change, as to the Matter of Acceptance, by com- 
mon Law nor by Statute ; but only in the Matter 
of Proteſts, they differ ar Common Law. 
Mr. Strange, on the ſame Side, argued, that there 


is no Doubt, that before 9 & 10 V. III. a parol Ac- 
ceptance was good, as appears by Molloy. The Al- 


teration which that Act has made, as to theſe Bills 
of Exchange, is, that it makes an underwritten Ac- 


ceptance neceſſary, to warrant a Proceſs o INon- 
Payment, fo as to charge the Drawer for Principal, 


Intereſt, and Charges; but the Act does not ſay, 
1” tha 
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that an Acceptance, though not in Writing, ſhall 


not be ſufficient to any other Purpoſe than that par- 
ticular one there mentioned. This Act of 9 & 10 
FF. III. does not extend to Proteſts for Non- Accept- 
ance, and therefore, in Order to elude this Act, it 
was cuſtomary with Merchants to refuſe to accept ; 


and therefore to ſupply this Defect, was the Statute 


3& 4 Ann. made, which gives a Proteſt for Non- 
Acceptance, and then provides that no Acceptance 


ſhall charge the Drawer with Intereſts and Coſt, . on 


a Proteſt for Non-Payment, unleſs it be underwritten, 
or indorſed; and this is ail the Innovation that 13 
made by the Statute ; but there is Nothing in it con- 


cerning an Action againſt the Acceptor; but it is 


made merely for the Benefit of the Drawer, that he 
ſhould not be charged with Intereſt and Colts, upon 
a paro] Acceptance. Salk. 231. 6 Mod, 881. This 
appears by the laſt Proviſion of the Act, which is, 
that Nothing contained in the Act ſhall diſcharge any 
Remedy Which any Perſon may have againkt any 
Drawer, Acceptor, or Indorſor. Now che Plaintiff 
had, by the Common Law, a Remedy to charge the 
Acceptor for the Principal, and that ſtill remains, 

And this has ren the conſtant Courſe of the City of 


London, ever ſince this Act, as well as before. Scot _ 


and Anderſen, Mich. 1 Geo. II. a parol Acceptance 


of an inland Bill of Exchange, was held good by 
Raymond Chief Juſtice, at NV. Prius, London. 

Mr. Marſo, contra, argued, that as many Incon- 
veniencies aroſe from a fight Acceptance of an in- 
land Bill of Exchange, the Deſign of the above men- 
tioned Act was, that an Acceptor ſhould be made 


liable by his ſolemn Act of underwriting and indor- 


ſing. In the Act of Queen Anne, are theſe general 
Words, That no Acceptance ſhall be ſufficient to 
Charge any Perſon whatſoever, except underwritten, 
Or indorſed.“ And there can be no Cuſtom of Mer- 
chants, as to the inland Bills of Exchange, ſince 
Holl, Chief Juſtice, ſaid he remembered the firſt Action 
ever brought on them. And as to foreign Bills, in 


HF. 


\ 
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| Lutw. 887. is a Declaration on a foreign Bill; and 
when it comes to an Averment of the Fact, it is par- 
N laid acceplavit et manu ſua fulſcripſit. In 


the Cale of Rex and Meggott, at Niſi prius, in London, 


Hil. 7 Geo. II. C. B. it was ruled by Eyre Chief Juſ- 
tice, that a parol Acceptance of an inland Bill, was 
not ſufficient to charge the Acceptor. 

Mr. Abney replied, that, according to Molloy, 
and the two Caſes before cited, a parol Acceptance 
is ſufficient on foreign Bills of Exchange. 

Hardwicke, Chief Juſtice, ſaid, that at the Trial of 


the Cauſe, he was of Opinion, that the Action might 


be maintained againſt the Acceptor on a parol Ac- 


ceptance: but that he had ſaved the Point, as it de- 


pended upon the penning of the two Acts, both very 
dark, but more elpecially the laſt; and as it was ſaid 


to have been otherwiſe determined by Eyre, Chief 


Juſtice ; but that he was now confirmed in his Opi- 
nion, and that the true Conſtruction of theſe Acts is 


to charge the Drawer with Principal and Intereſt, 


after the Proteſt; which will appear by conſidering 
the Purport and Intention of them: that it had been 
truly ſaid, that before theſe Acts, there was no Diffe- 
rence between foreign and inland Bills of Exchange, 
but in Caſe of Protefts, for at Common Law there was 


no Way to charge the Drawer of an inland Bill, 


with Intereſt and Coſts, after a Proteſt ; and therefore 


the firſt Act was made, that after Acceptance by un- 
derwriting, the Bills might be proteſted for Non-Pay- 


ment, and that thereon Intereſt and Charges ſhould 


be paid by the Drawer, from the Time of the Pro- 
teſt. The Statute does not ſay the original Sum, 
for that is recoverable withour Proteſt, bur Intereſt 
and Charges. Then was made the Act of Queen 
Anne, which recites this Clauſe in the Act of King 
Willias; and the Miſchief to be remedied, is ſaid to 
be, that there was no Proviſion by the firit Act for 
Intereſt and Charges, in caſe any Merchant retuſed 
to accept the Bill by underwriting, or indorſing. and 
this Act makes a new Proviſion and enables them to 


3 | _ proteſt 
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proteſt for Non- Acceptance, ſo-that the whole Pro 


viſion of the two Acts plainly relates to Proteſts; the 
firſt giving a Remedy upon Proteſts for Non-Pay- 
ment, and the ſecond upon Proteſts for Non-Accep- 


tance. Indeed the fifth Section has expreſs Words, 
that no Acceptance ſhall charge any Perſon whatſo- 


ever, unleſs underwritten or indorſed ; and if theſe 


Words ſtood ſingly, it would be bard to ſay, that 
any Remedy lay againſt the Acceptor, by Reaſon of 
a parol Acceptance; but then the Generality of theſe 
Words is reſtrained by the Words that immediately 
follow, that if ſuch Bill be not accepted by ſuch Un- 
derwriting or Indorſement, no Drawer ſhall be liable 
to pay Coſts, Damages or Intereſt thereon : So that 
the firſt general Words are only to be conſidered to 


relate to the charging the Drawer with Intereſt and 


Coſts. Nothing is more common than for an Act of 
Parliament to have general Words at firſt, which are 
afterwards reſtrained by particular ones. 


The Proviſo at the End of the Act is alſo very ma- 


terial to the preſent Point, that Nothing in the Act 
contained ſhall diſcharge any Remedy againſt the 
Drawer, Acceptor or Indorſor of any ſuch Bill. The 
Conſtruction of this Clauſe | IS, that it relates to the Re- 


medy for the principal Sum in the Bill; for theſe two 


Acts relate to, and make a Proviſion for Proteſts, 
which are to be followed with Intereſt, Damages and 
Charges upon the Drawer; and therefore this is a 


natural Proviſo, that this ſhould not extend to diſ- 


charge any Remedy that they might have for the 


principal Sum, though there were no ſuch Proteſt. 


The Caſes of foreign Bills of Exchange are not much 
to this Purpoſe, fince the preſent Queſtion only 
turns upon the Act of Parliament. The Caſe of 
Scot and Anderſon is indeed in Point, and that ſeems 


to have been the Opinion of Lord Raymond, at the 


latter End of his Time. Lord Parker was likewiſe 


of the ſame Opinion Holdfworthy and Thicary, 
Peſch. 11 Ann. B. R. an Action on the Caſe on an in- 
land Bill of Exchange av:init the Acceptor; at the 

Trial 


A J ͤ oa 
Trial Exception was taken that the Acceptance was 
only by parol. But Parker, Chief Juſtice, held, that 


it was ſufficient; for that the Act only extended to 
the Loſs of Intereſt and Damages by Reaſon of not 


accepting by underwriting, but not to the principal 
Sum on the Bill. Smith and Plunket, Mich. 11 Ann. 


in B. R. the fame Determination on the lame Ob- 
jection. 


His Lordſhip added, that this Point did not ſeem 


to be fo ſettled to the contrary in C. B. as had been 


maintained at the Bar, for that he had been informed 
by one of the Judges of that Court, of a late Caſe 


which came before them: Orm and Holiday, Fil. 


3 Geo. II. an Action on the Cale againſt an Acceptor 
of a Bill of Exchange, Exception was made at the 
firſt Trial, that the Acceptance was not made in 
Writing; and therefore not binding. It was moved 


in Court ; that they being informed that the Opinion 
of Lord Raymond was, as before cited, all inclined 
to the ſame Opinion; indeed no final Judgment was 
given, becauſe the Defendant thought fit to acquieſce 

in the Inclination of the Court, and never moved it 
again. The new Trial was denied per tot. Cur. Rep. 


in B. R. in Time of Lord Hardwicke, 1 36. Ate. 


8 Geo. II. Lumley v. Palmer. 


Bank Notes cannot be taken in Execution. 


O a Motion to ſet aſide an Execution on a Judg- : 
ment confeſſed, for Irregularity, it was ruled, 
iſt, That where the Judgment has been confeſſed 


with an Expreſs ceſſet executio, till a certain Time, 


and Execution is taken out within that Time, the 


Court may ſet it aſide; but when there are long col- 
lateral Agreements, and the Defendant alleges, that 
by Reaſon of them, Execution ought to ſtay, this 


Court cannot enter into and try the Equity ariſing 
on them; but the Defendant, if agorieved, mult 


apply for Relief to Chancery. 2dly, Nothing can 


be taken | in Execution that cannot be ſold, as Deeds, 


Writings, 


i 
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Writings, Sc. 3dly, That Bank Notes cannot be 
taken in Execution; for though they are aſſignable | 
over, yet they remain, in ſome Meaſure, Choſes in 
Action; and the Sheriff or his Bargainee, cannot 
bring an Action on them without Aſſignment, not- 
withſtanding the Act for aſſigning them. And they 
are ſo much Things in Action that it was neceſſary 
to have a new Act, in order to make the ſtealing of 
them Felony. Rep. in B. R. in Lord Hardwicke's 
Time, 51. Trin. 7 & 8 Geo. II. Francis v. Naſo. 


Party to wwhom a Bill is payable ſhall not make uſe of the 
ſecond Bill of Exchange to charge the Drawer, when 
the firſt Bill was accepted, and be ſtaid beyond the 
uſual Time, and did not proteſt the fr Bill for Nou- 


Payment. 


\ CTION againſt Defendant, the Drawer of a 
foreign Bill of Exchange : The Bill on which 
the Action was brought was drawn at Denmark, upon 

one Mr. Cheney, dated Aug. 8, 1733. at two Months 

Sight pay this my ſecond Bill of Exchange, my firſt not 

being paid, Plaintiff's Witneſſes ſwore that Plaintiff 

having received the firſt Bill from Denmark on the 
14th of Auguſt, ſent it in a Letter into Norfolk to 

Mr. Cheney tor Acceptance, but that it was never 

returned, but, as they ſuppoſed, miſcarried; that 

about the latter End of January Mr. Cheney died 
leaving his Wife Executrix, and Plaintiff having got 
the ſecond Bill after the Death of Mr. Cheney,” ten- 
dered it to his Executrix, and required Payment; 
but ſhe refuſing, Plaintiff proteſted it, and brought 
this Action againſt the Drawer of it. But Mr. 

Bootle of Counſel with the Defendant inſiſted, that 

the firſt Bill had been actually accepted by Mr. 

Cheney in his Life-time, and to prove it he produced 

Plaintiff's Letter, dated 14th Auguſt, which incloſed 

the Bill and required Acceptance of it, and alſo an- 
other Letter from Plaintiff to Mr. Cheney, requiring 


Pay ment 
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Payment thereof, and requiring him alſo to remit 


him the Intereſt due for the ſame, which he com- 
puted in his Letter, and tells him it came to Two- 
pence Halfpenny a Day, every Day it continued 


unpaid, which he ſays he ſhould have been glad 


Mr. Cheney would have ſaved himſelf, for it was not 


equal to Plaintiff's Diſappointment for Non-Pay- 


ment: And alfo another Letter ſent by Plaintiff to 
Cheney's Widow, requiring Payment of the Bill, and 


ſaying he ſhould look upon her as liable to pay the 
Money, and defiring ſhe would fave herſelf and the 
Drawer of the Bill the Trouble he ſhould be obliged 
to put them to, if the Bill was not paid. From all 
which Mr. Bootle concluded, that it manifeſtly a 
| peared that the Bill had been accepted by Mr. Cheney 


in his Life-time, and that Plaintiff had given him 
Credit for the Money, and that therefore, as Plain- 
tiff never proteſted the Bill for Non-Payment, nor 


gave Notice to the Drawer that it was not ſatisfied, 
it muſt be preſumed that he took the Bill on himſelf, 
and truſted to Mr. Cheney as his Paymaſter; and that 
_ Plaintiff ſhould not, after this Length of Time, 


have any Remedy againſt the Drawer; and of this 


Opinion was the Chief Juſtice, who ſaid there could 


be no Doubt but that the firſt Bill had been accepted, 
or elſe there could have been no Room for Plaintiff 
to have demanded Intereſt of Mr. Cheney, neither 
could he have any Remedy againſt Cheney's Execu- 
trix without ſuch Acceptance; ; and if ſo, then the 
Plaintiff having truſted fo long on Mr. Cheney” 8 


Credit, muſt not now come upon the Drawer; for 
this would be making a wrong Uſe of. the ſecond 
Bill, which was made only as a Security leſt the firſt 
might be loſt, but not to intitle Plaintiff to bring any 


Action upon it, after the firſt Bill was accepted ; for 


that would be making uſe of it as a new Bill. Then 


the Plaintiff's Counſel Mr. Chute inſiſted he could 
prove an actual Promiſe by the Drawer after Mr. 
Cheney's Death to pay this Bill, and ſaid there was a 


proper Count laid in the Declaration for that Pur- 
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poſe; which Promiſe, as appeared afterwards by the 


Evidence, was thus: Detendant being at London 
called at Plaintiff's Houſe, and being informed that 
the Bill was not paid by Cheney, he aſked whether he 


was liable to make it good, and Plaintiff, or his 


Clerk, told him, Ves; whereupon he deſired that the 


Plaintiff would have a little Patience, for he was 


going into the Country, and would ſpeak to Cheney's 


Executrix, and would take the needful Care that the 
Bill ſhould be paid; but this, the Chief Juſtice ſaid, 


was not ſufficient to bring it within the Promiſe laid 
in the Declaration, which was founded on the Con- 
ſideration that he was liable, and if that was founded 


on a Miſtake, as being miſinformed by the Plaintiff, 


or his Clerk, this ought not to bind him; and there- 


fore, upon the whole, Lord Hardwicke, Chief Juſtice, 


thought Defendant not at all liable under theſe Cir- 


cumſtances: And thereupon Plaintiff was nonſuited. 
MS. Rep. at the Sittings in London, before Lord 


Hardwicke, Trin. 9 Geo. II. Collet v. Fennis. 
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